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IN THE 
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For tae District or CotumBia Circuir 


Micuican Gas anp Execrric Company, Petitioner 
v. 


FeperaL Power Commission, Respondent 


Micuican Wisconsin Pree Live Company, Intervenor 


On Petition to Review an Order of the 
Federal Power Commission 


1 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


BEFORE THE FEDERAL POWER COMMISSION 
In the Matter of: 
Docket Nos. G-18313, G-18314, and G-18315 


MipwestTeRN Gas TRANSMISSION COMPANY 


Docket No. G-18316 


MICHIGAN-WIsconsIN Pire Line Company 


Hearing Room E, 

Federal Power Commission, 
441 G Street, Northwest, 
Washington, D. C. 

Monday, July 27, 1959. 


The above-entitled matters came on for hearing, pur- 
suant to notice, at 10:00 a.m. 
Before: 


Emery J. Woopatt, Hearing Examiner. 
° * & e * * 
69 
Frank W. Thompson 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


Direct Examination 


By Mr. Shannon: 


Q. Would you state your name, address, and occupation? 
A. My name is Frank W. Thompson. My address is 
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(70) 


Detroit, Michigan, and I am a vice-president of Michigan 
Wisconsin Pipe Line Company. 

Q. Would you briefly summarize your education and 
business experience? A. I graduated from the California 
Institute of Technology with a degree in Mechanical 
Engineering. I am a registered professional engineer in 
mechanical, petroleum and electrical engineering in the 
States of California and Michigan. I worked in the Gas 
Department of Standard Oil 


70 


Company and General Petroleum for some four years, 
specializing in the gathering, testing, and processing of 
natural gas produced from fields in California. I then 
spent six years as an industrial engineer with the Los 
Angeles Gas and Electric Corporation, now the Southern 
California Gas Company, the distributing company in the 


Los Angeles area. 

I then joined the staff of the Railroad Commission of 
California, now known as the California Public Utilities 
Commission, which regulates the utilities in that State. 
While with that Commission, I was a Gas Engineer, and 
worked on all phases of regulation, including supply, 
transportation, markets, rates, determination of costs of 
service, and other problems. 

After leaving the Armed Services in the fall of 1945, 
I was loaned by the California Commission to the Federal 
Power Commission to work on the general gas investiga- 
tion known as Docket G-580. In that assignment, I was 
responsible for the work done by the staff on gas reserves 
and the production and processing of natural gas through- 
out the United States. I wrote the reports on those phases 
of the investigation which were included in the Commis- 
sion’s final report. 

Shortly after the Federal Power Commission investiga- 
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tion of the gas industry, which was completed in 1947, I 
became Director of the staff of the Michigan Public Service 
Commission, 


71 


in charge of all phases of its work. This Commission has 
responsibility for regulation of public utilities in the State 
of Michigan. 

I resigned from the staff of the Michigan Public Service 
Commission in February of 1950, at which time I joined 
the American Natural Gas System. 

Since joining the American Natural Gas System, I have 
participated in the preparation and presentation of all 
matters before the Federal Power Commission involving 
the two system pipelines. These have included the pro- 
ceedings in Docket No. G-1156 and the expansion of the 
pipeline capacity of Michigan Wisconsin from 56 billion 
feet per year to 110 billion feet per year, which the Com- 
mission certificated in Docket No. G-1302. 

I also testified in the proceedings before the Federal 
Power Commission involving the allocation of Michigan 
Wisconsin’s gas in Docket No. G-1769. 

I have likewise testified in Michigan Wisconsin rate 
eases in proceedings before the Federal Power Commis- 
sion, including Docket Nos. G-1678, G-1996, G-8511, 
G-10524, and G-17512. I also testified in the expansion 
of Michigan Wisconsin’s capacity for the transportation 
of the La Vern Gas in Docket No. G-13246. 

In addition to participating in proceedings before the 
Federal Power Commission, I testified before the Michigan 
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Public Service Commission in its investigation of the gas 
supply requirements of the State of Michigan. I likewise 
testified in several proceedings before the Wisconsin Public 
Service Commission. 


(78) 


When the American Louisiana Pipeline Company was 
organized in 1953, I became Vice-President and Director 
of that company, and I participated in the negotiation of 
most of the gas purchase contracts which American 
Louisiana executed with the various producers. I had the 
responsibility for the design and engineering of the 
American Louisiana Pipeline and for the preparation of 
the engineering phases of the application filed with the 
Federal Power Commission for a certificate of public con- 
venience and necessity. In all of the proceedings related 
to this application, I was the company’s policy witness 
before the Commission. 

Following the issuance of the certificate, I had the 
responsibility for the procurement of pipe and materials 
and the engineering and technical phases of the contracts 
covering the purchase and construction of the pipeline. As 
the pipeline neared completion, the Federal Power Com- 
mission conducted hearings with respect to the allocation 


of gas. I testified as the Company’s policy witness in those 
proceedings. 


* * . * * * . * * * 


78 


By Mr. Shannon: 


Q. Referring now to the Agreement, Exhibit 3, would 
you point out the provisions which govern the matter of 
the volumes to be purchased by Michigan Wisconsin and 
sold by Midwestern? A. Yes. On page 4 of the Pre- 
cedent Agreement, there is a provision that within 30 days 
after Midwestern, Michigan Wisconsin, and Trans-Canada 
have obtained necessary authorizations and provided the 
agreement has not been terminated, Michigan Wisconsin 
and Midwestern will sign a gas service contract in the 
form attached as Exhibit A. This in turn provides, in 
Article I, for the delivery by Midwestern of 158,000 Mef. 
per day to Michigan Wisconsin at a point of connection near 
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Marshfield, Wisconsin. The term of the contract, as shown 
on page 3 of the Gas Service Contract, is for 25 years. 
On page 4 of the Precedent Agreement, Michigan Wisconsin 
is granted an option to purchase its pro-rata share of any 
additional gas which Midwestern may from time to time 
propose to purchase and import from Canada. 

There is a further provision in Section 5 of the Precedent 
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Agreement on page 7, under which Midwestern agrees to 
transport for the account of Michigan Wisconsin gas 
which Michigan Wisconsin may obtain in Canada and 
arrange for delivery to Midwestern’s pipeline facilities. 
Mr. McGrath: May I have just that last statement about 
the agreement for transport read back, Mr. Examiner? 
Presiding Examiner: Read back the last sentence. 


(The last sentence of the last answer, as recorded, was 
read by the reporter.) 


The Witness: Paragraph 3 of the Precedent Agreement 
on page 4 further provides for the execution by Mid- 
western and Michigan Wisconsin of an Exchange Agree- 
ment in the form attached as Exhibit B. In the event 
Midwestern’s sales are insufficient to enable it to meet 
the minimum take or pay for obligation in its contract 
with Trans-Canada, this Exchange Agreement provides 
that Michigan Wisconsin will accept delivery at Marsh- 
field of sufficient gas, up to 30,000 Mef. per day, to permit 
Midwestern to satisfy its minimum obligation to Trans- 
Canada. If Michigan Wisconsin’s customers do not desire 
to purchase this gas, Michigan Wisconsin will deliver the 
volumes not required by its customers to Midwestern at 
a point of interconnection between the existing facilities of 
Michigan Wisconsin and the proposed pipeline of Mid- 
western to Chicago at a point near Joliet, Illinois. 
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218 
G. W. Head 


was called as a witness and, having first been duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Quale: 


Q. What is your name and address? A. G. H. Head, 
2512 North Main Street, Racine, Wisconsin. 

Q. By who are you employed? A. Wisconsin Natural 
Gas Company and Wisconsin Electric Power Company, 
Extension System. 

Q. What is your position with that company? A. I hold 
the position of Chief Engineer of these companies. 


* * * e . * * *. * * 


Q. Will you briefiy describe the service area of Wis- 
consin Natural Gas Company? A. The service area of the 
Wisconsin Natural Gas Company in the southeast corner 
of the State of Wisconsin extending from the Tlinois- 
Wisconsin line northward along the shore of Lake Michigan 
until it meets the area served by the Milwaukee Gas Light 
Company, and then extends westward from the lake approx- 
imately 60 miles. It serves over 73,000 customers ina 
number of cities, towns and villages, all of which are inter- 
conected by our own distribution system which had been 
built during the period when all gas was manufactured at 
Racine and pumped to the various communities served. 
The principal ones include Racine, Kenosha, Cudahy, South 
Milwaukee, Waukesha, Oconomowoc, Watertown, Lake 
Mills, Jefferson, Fort Atkinson, Whitewater, Palmyra, 
East Troy, Rochester, Union Grove and portions of the 
City of Milwaukee. 


(220) 


Q. Does Wisconsin Natural Gas Company receive all 
the natural gas which it distributes from Michigan Wis- 
consin Pipe Line Company? A. All of their gas require- 
ments of all communities served by the Wisconsin Natural 
Gas Company has been purchased from the Michigan 
Wisconsin Pipe Line Company since 1950. 


° . * ° * ° a e * * 


463 
Hugh C. Daly 


was called as a witness and, having first been duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Seder: 


Q. Will you please state your name, business address, 
and position with Michigan Consolidated Gas Company. 
A. My name is Hugh C. Daly, 415 Clifford Street, Detroit, 
Michigan; I am Executive Vice-President of Michigan 
Consolidated Gas Company. 


466 


Q. Will you please review briefly the history of Michigan 
Consolidated’s participation in the matter of service to the 
Upper Peninsula. A. Michigan Consolidated is the largest 
natural gas utility in the State of Michigan. It operates 
an integrated natural gas system which extends from the 
Detroit area westward across the State in Grand Rapids 
and Muskegon, and north as far as Cadillac and Traverse 
City. We have recognized an obligation to extend natural 
gas service in Michigan to all areas which it is economically 
feasible for us to serve and to aid in the economic develop- 
ment of the State. 


(467) 


On several occasions over the past three years I have 
met with Governor Williams and other state officials and 
reviewed with them the possibilities of extending natural 
gas service to the Upper Peninsula. During all of these 
meetings, these officials have expressed a keen interest and 
desire to have this service provided for the Upper 
Peninsula and have urged that Michigan Consolidated do 
all that it could to make such service possible. Shortly 
after Michigan Wisconsin signed a contract with Mid- 
western Gas Transmission Company to obtain a supply of 
gas from Canada, I attended a meeting with Governor 
Williams at which it was pointed out that this contract 
could make a supply of gas available to the Upper 
Peninsula on an 
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economically feasible basis. At that meeting, Governor 
Williams again expressed his great interest in the project 
and emphasized its vital importance to the economic 


development of that portion of the State. 

Thereafter, I was advised that Michigan Wisconsin had 
made proposals to extend its facilities to the Upper 
Peninsula but that serious problems were presented re- 
lating to the economic feasibility of the proposal and the 
necessity for the distribution, companies to take large 
quantities of gas which they had no firm need for and to 
make large dump sales. We then began to explore the pos- 
sibilities of evolving a project under which Michigan Con- 
solidated would buy gas from Michigan Wisconsin at 
Menominee and Michigan Consolidated would build the 
facilities in the Upper Peninsula to serve the communities 
and the mining plants. 

Q. What was the result of this investigation. A. This 
investigation disclosed that Michigan Consolidated could 
provide such service to the Upper Peninsula on an 
economically feasible basis and at the same time relieve 
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the purchasers in the Upper Peninsula of the obligation 
of agreeing to take or pay for large quantities of gas which 
they might not be able to sell or use. We approached the 
problem from the standpoint that the purchasers in the 
Upper Peninsula should not be forced to obligate them- 
selves to take or pay for gas in excess of their firm require- 
ments when there 


was no real market for the profitable sale of such excess 
gas. This is particularly true in view of the fact that 
there are other markets on our system where such supplies 
of gas can be sold at rates which benefit both the pur- 
chasers and our other customers. 

Under other proposals to serve the Upper Peninsula it 
has been assumed that gas must be purchased at a high load 
factor and dumped under boilers for electric generation 
at a price which was actually lower than the average pur- 


chase price of the gas at Menominee. We feel that 
Michigan Consolidated, through the operation of its large 
integrated system in the Lower Peninsula, is well able to 
take and sell to its customers in the Lower Peninsula any 
quantities of gas which were not required to meet the actual 
firm needs of the markets in the Upper Peninsula. 


469 


Q. Will you please describe generally the project that 
Michigan Consolidated proposes to construct to serve the 
Upper Peninsula. A. Michigan Consolidated proposes to 
purchase the third-year firm requirements of the Upper 
Peninsula from Michigan Wisconsin at Menominee at Mich- 
igan Wisconsin’s established rate and under its proposed 
terms of service. We propose to construct a transmission 
line which would supply service to Cleveland Cliffs Iron 
Company, which owns or operates iron ore processing 
plants in the Upper Peninsula, to Michigan Gas and 
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Electric Company for service to a number of communities, 
and to the City of Escanaba which operates a municipally 
owned gas distribution plant. 

Q. Mr. Daly, will you describe in general terms the terms 
and conditions of service to these customers? A. By far 
the largest purchaser of gas in the Upper Peninsula 
project is Cleveland Cliffs, which will purchase approxi- 
mately two-thirds of the estimated third-year deliveries 
of the facilities. Michigan Consolidated proposes to sell 
gas to Cleveland Cliffs at a price which is approximately 
10 cents per Mef in excess of the average price which we 
pay to Michigan Wisconsin for the gas delivered at 
Menominee. In other words, under the proposal of 
Michigan Wisconsin we will buy gas at Menominee for 
approximately 42 cents, and the price charged to Cleveland 
Cliffs will be 52 cents. Under our proposal this 
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price will be increased or decreased in accordance with 
increases or decreases in the cost of gas to Michigan Con- 
solidated at Menominee. 

The proposal contains a fuel oil adjustment provision 
which permits Michigan Consolidated to increase the price 
in excess of 58 cents per Mef at all times that the cost of 
No. 6 fuel oil delivered to the Cleveland Cliffs plant is 
greater than the cost of gas. 

Cleveland Cliffs proposes to purchase gas at a high load 
factor and under normal operating conditions it has ad- 
vised us that it will take constant volumes not only through- 
out the year but throughout each day. Cleveland Cliffs, 
however, has discussed with us the necessity of having 
some flexibility in its contract to cover unforeseen 
situations such as strikes or other circumstances requiring 
shutdown of operations. Under our proposal, if Cleveland 
Cliffs for any reason is unable to purchase gas in the Upper 
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Peninsula, we will have such gas delivered by Michigan 
Wisconsin at some delivery point in the Lower Peninsula, 
and that gas will be injected into our system and sold at 
a price which would permit Michigan Consolidated to at 
least break even on the sale. 

This would still leave us with no income from Cleveland 
Cliffs to meet our operating expenses associated with the 
facilities in the Upper Peninsula. 

We recognize that if Cleveland Cliffs were unable to take 
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gas in the Upper Peninsula, that such a risk could appro- 
priately be divided between the mining company and our- 
selves. We propose, therefore, that Cleveland Cliffs must 
pay us a deficiency charge of approximately 10 cents per 
Mcf on 60 per cent of the annual volume of gas which it 
contracts to purchase and fails to take. This deficiency 


charge must be paid under all circumstances except in 
cases where Michigan Consolidated is unable to deliver gas. 

Q. Will you please describe in general terms your pro- 
posal to serve the other customers in the Upper Peninsula? 
A. We have proposed to supply gas to the City of Escanaba 
and to Michigan Gas and Electric on the basis of guarantee- 
ing to deliver all of their third-year firm requirements on 
both a peak-day and an annual basis. It should be 
recognized of course that the type of service rendered 
to the distribution companies is far different from the 
standpoint of load factor from the type of service to be 
rendered to Cleveland Cliffs. For example, whereas 
Cleveland Cliffs is proposing to take gas at approximately 
a 75 per cent load factor, the City of Escanaba will take 
only 12 per cent as much gas in the month of August as it 
will in the month of January, so we will have to build 
facilities to serve the distribution companies which will 
be adequate to meet their peak demands and will be vir- 
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tually idle during the summer months. The load factor at 
Escanaba is only approximately 39 per cent in the third 
year, and the load factor for Michigan Gas 


472 
and Electric will be about 42 per cent during the same 
period. 

Recognizing the substantial difference in load factor be- 
tween Cleveland Cliffs and the distribution companies, we 
propose to charge a rate of 70 cents per Mef to the distrib- 
uting companies as their fair share of the cost of serving 
them. 

In addition, the proposed price of 70 cents per Mef to 
Michigan Gas and Electric and the City of Escanaba is 
required to make the project economically feasible in view 
of the fact that 52 cents is the highest price that Cleveland 
Cliffs is willing to pay at the present time. We believe 
that this rate of 70 cents per Mef is most reasonable for 
the type of service which we will render. 

Our proposal for the sale to Escanaba and Michigan 
Gas and Electric provides for a fluctuation of the price 
in accordance with changes in the Michigan Wisconsin rate 
at Menominee. It further provides that the rate may be 
renegotiated at the end of the first five years of the contract. 
If the parties are unable to agree on a new rate as a 
result of such renegotiation, the matter may be referred 
to the Michigan Public Service Commission for a rate 
determination. 

Q. Under your proposal, do the distribution companies 
have any take or pay obligations? A. Yes, they do. The 
proposal to Michigan Gas and Electric and Escanaba con- 
tains the same provision for flexibility in their takes 
which exists in the proposal with 


473 
Cleveland Cliffs. If for any reason the distribution com- 
panies are unable to dispose of the quantities of gas which 
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they have contracted to purchase on an annual basis, we 
will transfer such gas to the Lower Peninsula, which it 
will be sold. We recognize that the operations of the 
distribution companies are far different from those of 
Cleveland Cliffs and the fluctuations in their annual re- 
quirements will be much less. We will provide, in essence, 
that the companies—the distribution companies, that is— 
will not be required to take or pay for quantities of gas 
which their customers may not use because of warmer than 
normal weather or for some other unusual circumstances. 
To accomplish this, we propose that they may reduce their 
purchases 15 per cent below the annual contract quantity 
with no penalty payment. If the annual takes are reduced 
in a greater amount, they will pay us only 28 cents per 
Mef, which represents the differenct between the price we 
pay for gas at Menominee and the price we propose to 
charge the distributors. In addition to other reasons, such 
a deficiency provision is essentail in the contract because 
without it there is not inducement or requirement that the 
distribution companies make an accurate estimate of their 
needs. 
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Q. Mr. Daly, what is the present status of your proposal 
to serve the Upper Peninsula? A. The City of Escanaba 
has executed a contract for the purchase of gas from 
Michigan Consolidated. An identical contract has been 
executed by Michigan Consolidated for the sale of gas to 
Michigan Gas and Electric and has been sent to officials 
of Michigan Gas and Electric for approval. Extensive 
negotiations have been concluded with Cleveland Cliffs and 
a contract for the sale of gas to that company is now 
awaiting action by the top management and board of direc- 
tors of Cleveland Cliffs. 


(480) 
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Q. Mr. Daly, if you were unsuccessful in reaching an 
agreement with Michigan Gas and Electric Company pro- 
viding for the sale of gas to the company in the Upper 
Peninsula of Michigan, what is Michigan Consolidated’s 
position with respect to its willingness and desire to pur- 
chase the quantities of gas provided for in the contract 
which you have just identified and marked as Exhibit No. 
59? 

* * * * * La * * * * 


The Witness: As I have testified, it is our earnest 
desire and the desire of the public officials of the State of 
Michigan that natural gas service be provided to the Upper 
Peninsula. We shall continue to make every effort to insure 
that gas is made available to those areas where it is econom- 
ically feasible to do so. However, in the event that we are 
unsuccessful in providing such service, Michigan Consoli- 
dated is willing and desirous of purchasing the quantities 
of gas provided for in the contract with Michigan Wis- 
consin marked Exhibit No. 57 for delivery through our 
facilities in the Lower Peninsula of Michigan, which gas 
would be used to meet in part the deficiencies in gas 
supplies which were indicated in the exhibits and testimony 
of 


Mr. Schmidt. 


Presiding Examiner: Let me broaden it a little bit. It 
may not be on cross-examination. 

I am a little puzzled about several statements. I sup- 
pose the statement you made last is in specific detail the 
same thing you said earlier, and that is that the gas you 
couldn’t make use of in the Upper Penninsula you would . 
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make use of in the lower part of your system, in the 
Detroit area? 

The Witness: I think it is broader than that, Mr. Bx- 
aminer. What I was attempting to say was that if, for 
any reason, Michigan Consolidated is not successful in pur- 
chasing the quantities of gas for service in the Upper Pen- 
insula, we would still like to buy the same total quantity 
of gas from Michigan Wisconsin ‘and add it to our volumes 
of gas being delivered in the Lower Peninsula. In other 
words, I’m trying to say that we’ll buy the same quantity 
of gas from Michigan Wisconsin regardless of whether 
we make the sale in the Upper Peninsula. 


* ” * * * * * * * 
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Presiding Examiner: I just wanted to get a general 
layout 


; 484 
on this. 


But if this contract with Michigan Gas & Electric doesn’t 
eventuate, there wouldn’t be any resale business except to 
one city, would there? 

The Witness: That is right. The only city would be 
Escanaba. 

Mr. Goldberg: I understood the witness to say that 
there wouldn’t be a project, as far as they are concerned. 
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The Witness: I don’t think we have crossed that bridge 
at the moment. We don’t envisage, frankly, @ situation 
in which we'll be unable to reach an agreement with Michi- 
gan Gas and Electric. We think we have a very feasible 
proposal for them here, and we expect they will come in 
and agree with it. 

Mr. Goldberg: Well, apparently, you refuse to accept 
a ‘tNo’’. 

Mr. Shannon: I don’t think we ought to accept Mr. 
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Goldberg’s statements as counsel as a substitution for the 
witness he has had an opportunity to put on the stand 
and is not prepared to put on. 

Mr. Goldberg: Mr. Daly knows that from the Michigan 
Gas and Electric Company, they have had a No. 

Mr. Shannon: There is no point in this, Mr. Examiner. 
If Mr. Goldberg has a case, let him put it on. 

Mr. Goldberg: Mr. Examiner, we have a case and it will 
be put on, and Mr. Shannon knows it, and our Petition 
to Intervene says that we do not propose to purchase 
gas from Michigan Consolidated for the Upper Peninsula 
on the terms and conditions offered, and the terms and 
conditions offered are set forth in that draft of agreement. 

Let me say, Mr. Examiner, that doesn’t mean that the 
Upper Peninsula of Michigan, for which we have been 
concerned for many, many years before Michigan Consoli- 
dated, is going to 

486 
be left without natural gas, because Michigan Gas and 
Electric, itself, has a feasible project. 

Mr. Seder: Is it ready for distribution? 

Mr. Goldberg: You’ll have it at the appropriate time, 
and the Commission and the Examiner will have it before 
them when they have to render a decision. 


tJ * ° * * . * 
492 
Maurice N. Day 


was called as a witness and, having first been duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Seder: 


Q. Please state your name and address, A. Maurice N. 
Day, 3750 Penobscot Building, Detroit 26, Michigan. 
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Q. By whom are you employed and what is your position? 
A. Iam employed by Michigan Consolidated Gas Company 
in the Engineering Department. My position is Assistant 
to the Chief Engineer. 


Presiding Examiner: I have been wondering why there 
wasn’t a question about this interruptible industrial. I 
don’t see anything anywhere in this exhibit. 

Is there something? 

The Witness: No, sir, there is not. We have considered 
only the firm gas for service in the Upper Peninsula. 

Presiding Examiner: You mean you have shown only 
that. 

The Witness: Yes, sir. 

Presiding Examiner: You certainly considered there is 
some market up there. 

The Witness: Michigan Gas and Electric’s exhibits have 
shown where there is some, yes. 

Mr. Goldberg: But you didn’t include that? 

The Witness: No, sir. 


* ° * * * 2 
524 


Mr. John McGrath: Am I to assume that the volumes 
that the Upper Peninsula does not utilize, the Lower 
Peninsula will utilize? That is, of Michigan Consolidated’s 
system, and there is in existence there a two-part rate? 

The Witness: Yes. 

Mr. John McGrath: Or a different type of rate. 

The Witness: Yes. There is a shortage in the Lower 
Peninsula and, as Mr. Schmidt pointed out yesterday, and 
Mr. Daly today, any gas not used in the Upper Peninsula 
will be taken in the Lower Peninsula. 

Mr. John McGrath: So that assuming 100 per cent load 
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factor purchases from Michigan Wisconsin, Michigan 
Consolidated would purchase at the load factor and utilize 
the balance of the gas which would normally be used, sold 
as interruptible or valley gas on the Lower Peninsula 
portion, is that it? 

Presiding Examiner: No. 

The Witness: No. 

Presiding Examiner: That isn’t exactly what he said. 
It is the same except that Michigan Consolidated doesn’t 
buy the 100 per cent. It gets only 180 days. 
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Mr. Seder: Exactly, Mr. Examiner. 

Presiding Examiner: Michigan Wisconsin itself handles 
the storage. 

Mr. Seder: It simply isn’t available on the 100 per cent. 

Presiding Examiner: If Consolidated has the storage, 
that would be true. 

Mr. John McGrath: Does Michigan Consolidated pres- 
ently purchase under the 180 per cent factor, or 160, or 
whatever it is now? 

Mr. Shannon: They are not until September 1st. 

Mr. Seder: Under the proposed two-part rate of Michi- 
gan Wisconsin, it will just like every other purchaser 
purchase only on the 180 or 160 day basis. 

Presiding Examiner: That is why I put in about the 
affiliation. They can make more money putting it into 
storage in the whole system by reason of the nature of 
the system. I started along and then I realized what had 
been said about that and that is why I put in that, because 
of the affiliated system situation, that it is a better propo- 
sition economically to buy at a loss. Actually that is why 
you absorb this up to 180 on this basis. 

The Witness: Yes, sir. 

Mr. Goldberg: Mr. Examiner, may I try to clarify? 
Isn’t this the situation? I think Mr. Daly indicated this 
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in his direct, that although you are proposing to sell only 
the firm 
526 


requirements in the Upper Peninsula, there will be off- 
peak gas available which Michigan Consolidated will take 
into its Lower Peninsula system for resale on an inter- 
ruptible basis down there. Isn’t that so? 

The Witness: Or make it firm through storage. 

Mr. Goldberg: All right. 


* r) * * 
540 
W. A. Pakkala 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Seder: 


Q. Will you please state your name. A. My name is 
W. A. Pakkala, Wayne Alexander Pakkala. 

Q. What is your occupation and business address? A. 
I am a technical assistant in the mining department of 
The Cleveland Cliffs Iron Company in Cleveland, Ohio. 
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Q. Please describe briefly the principal operations of 
Cleveland Cliffs Company. A. Cleveland Cliffs Iron Com- 
pany is the largest independent producer of iron ore in the 
open market. It has been organized and has operated 
for over 100 years. Its mining properties are located in 
Michigan and Minnesota. We also operate our own fleet 
of ore carriers on the Great Lakes and have lumber 
interests there. 


20 


(543) 


542 


For many years we have been engaged in underground 
mining of iron ore in the Upper Peninsula of Michigan 
but because of the great expense involved in that type of 
operation we have expanded into open pit mining. Cleve- 
land Cliffs has very substantial interests in the Upper 
Peninsula of Michigan and is the major owner of reserves 
of low grade iron ore in that area. In addition, I think 
that it is fair to say that we are the principal industry in 
the Upper Peninsula of Michigan. The Cleveland Cliffs 
Company has therefore had a great interest for many 
years in the economic development of the Upper Peninsula 
area and expects to have a continuing interest in that 
area for many years to come. 

Q. Mr. Pakkala, you have mentioned that Cleveland 
Cliffs owns very large reserves of low grade iron ore in 
the Upper Peninsula of Michigan which is available through 
open pit or strip mining. Would you please indicate what 
problems Cleveland Cliffs faces in processing that ore and 
marketing it? A. For many years Cleveland Cliffs was 
engaged in the mining of relatively high grade iron ores 
which were usable in their natural state. These ores were 
simply mined and transported to steel mills where they 
were used directly in the blast furnace operations. How- 
ever, these reserves of high grade iron ores are now de- 
pleted to a large extent, or are too expensive to extract by 
underground mining methods. Domestic iron ore is in 
severe competition with foreign iron 
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ore. That ore is extremely high grade ore, and in order 
to meet that competition a company such as Cleveland 
Cliffs, which sells iron ore in the open market, must pro- 
duce a product which is of a comparable quality and is 
competitive as to price. This means in practice that it is 
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necessary to produce and market an ore which consists of 
at least 60 per cent iron. 

Q. Mr. Pakkala, what processing is necessary to convert 
the low grade iron ore to which you referred into high 
grade ore which can compete with the foreign ores that 
you mentioned? A. Very briefly, the low grade iron ore is 
subjected to an intensive crushing and pulverizing processes 
which reduces the ore to a powder of 300 mesh and finer to 
liberate the iron mineral particles. They are then separ- 
ated from waste particles by flotation, or by magnetic 
separation. This high grade iron ore concentrate is still 
not usable in blast furnace operations because it is too 
fine or because of its powdery consistency. It is therefore 
necessary to roll or tumble the powdered iron with added 
ingredients to make it form into small balls or pellets. 
This is done in machines known as a balling drums or 
flying saucers. These iron ore balls or marbles are still too 
weak or soft to be transported to the blast furnaces because 


the ore would return to its powered form. It is therefore 
necessary to treat the pellets with a heat process involving 
temperatures up to 2,000 degrees Fahrenheit. This in effect 
bakes them into firm balls which 
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withstand transportation and handling for use in the blast 
furnace. I should emphasize that it is absolutely essential 
that the heat treatment of the pellets be carefully con- 
trolled and that no impurities be added to the pellets in the 
heating process. 

Q. Mr. Pakkala, you mentioned Cleveland Cliffs under- 
ground mining operations which involve somewhat higher 
grade ore. Now, do you use a heating process in connection 
with that ore? A. Yes, although the underground mines 
produce relatively high grade ore which need not be pel- 
letized in the manner I have just described, the ore contains 
substantial proportion of water or moisture content, which 
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must be removed in order to avoid the expense of shipping 
ore with a large proportion of moisture and to raise the 
natural iron content of the ore. This drying process 
requires fuel which is absolutely free of impurities, 
since the heat level is not sufficient to permit some im- 
purities to be burned off. 
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Q. What fuel do you presently use in connection with 
the drying process of your underground iron ore? A. We 
presently use number 6 fuel oil, but it is very expensive 
since it must be free of sulphur. In addition, we are faced 
with the problem of having to heat the oil even in the 
summertime in order to make it usable, and, of course, 
in the wintertime, the problem of heating the oil presents 
a substantial difficulty. 

Q. Mr. Pakkala, will you now describe very briefly the 
plant and progress of construction involved in the Cleveland 
Cliffs Mining operation in the Upper Peninsula of Mich- 
igan? A. In addition to the deep mining operations that I 
mentioned, Cleveland Cliffs now has two open pit mines 
producing limited quantities of low grade iron ore. They 
are known as the Humboldt and Republic Mines. We 
presently operate one pelletizing plant at Eagle Mills, but 
this plant is proposed to be abandoned within the next 
two or three years. We are now in the process of con- 
structing a large beneficiation and pelletizing plant at the 
Humboldt Mines and immediately after its construction, 
we are going to construct another beneficiation and pelletiz- 
ing plant at the Republic Mines. The Humboldt operation 
should be producing pellets in 1961, and the plant at the 
Republic Mine shortly thereafter. As soon as we can do 
so, we plan to open a new open pit mine to be known as 
the Empire Mine, and we will then construct 
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and operate a pelletizing plant at that location. 

Q. Now, Mr. Pakkala, have you conducted any pilot or 
experimental operations with respect to pelletizing plants? 
A. Our research department has been studying the bene- 
ficiation of low grade iron ores for many years. Most of 
our recent information has been obtained from the opera- 
tion of the pelletizing plant and Pilot Plant at Eagle Mills. 
In both these plants we have experimented with different 
methods and procedures for concentration and for pelletiz- 
ing, including the use of different types of fuels in the 
heating process. We have used coal, bottled gas, and fuel 
oil at different times. As a result, we have come to the 
firm conclusion that natural gas provides the cleanest, most 
efficient and best controllable source of heat. As I indi- 
eated before, these factors are all necessary in a fuel supply 
because of the nature of the pelletizing process. We know, 
for example, that the fuel must have a low sulphur content 
and of course, natural gas satisfied that requirement. To 
produce @ satisfactory pellet we must have very rigid tem- 
perature controls, and that is particularly possible with 
natural gas. Throughout the process we have gone to great 
pains to produce a product that is free of impurities. It 
is therefore essential that we have a fuel which does not 
add impurities to the product in the process of the heat 
treatment. In addition, 
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of course, there is no storage problem with natural gas, 
no problem with natural gas, no problem of heating the 
fuel to make it usable, no problem of transportation dur- 
ing the severe winters in the Upper Peninsula. 

Q. Mr. Pakkala, are there any other reasons that you 
feel that natural gas service is necessary to the operations 
which you propose to conduct in the Upper Peninsula? A. 
Yes, we will use a very large quantity of fuel in the pelletiz- 
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ing operations that we will conduct in the Upper Peninsula. 
The cost of fuels, therefore, will constitute a relatively 
large proportion of the total cost of the operation, and it 
is therefore essential that we be provided with a low cost 
fuel which will permit us to produce and market iron in 
competition, grade-wise and cost-wise, with the ores pres- 
ently being obtained from foreign countries. 

The advantages to this country, particularly in connec- 
tion with national defense and emergency situations, with 
which we might be faced, is obvious. During any such 
emergency foreign supplies of ore might well be cut off, 
in which case, our defense industries would be absolutely 
dependent upon domestic production. Obviously, an op- 
eration of this kind cannot be set up quickly and Cleveland 
Cliffs proposes to conduct an operation which will make 
iron available under all circumstances. We feel that natural 
gas does provide a low cost fuel which will permit us to 
conduct our 
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operations satisfactorily in competition with foreign ores 
and in that way to provide a national defense reserve 
capacity. This will also obviously contribute to the eco- 
nomic development of the Upper Peninsula of Michigan 
and to the country as a whole. Cleveland Cliffs has been 
in the business for more than 100 years and hopes to re- 
main in business for another 100 years in Michigan. 

Q. Now, Mr. Pakkala, referring to a draft of contract 
which was identified by Mr. Daly and marked Exhibit 59. 
I will ask you whether that is a draft of contract which 
has been submitted to Cleveland Cliffs by Michigan Con- 
solidated in connection with the service of gas in the Upper 
Peninsula. A. May I see that draft? It is. 

Q. Is Cleveland Cliffs interested in purchasing gas from 
Michigan Consolidated under the terms and conditions set 
forth in that contract? A. Yes, this contract is a result 
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of a series of discussions between representatives of Mich- 
igan Consolidated and ourselves and has been drafted as 
a result of these discussion. The contract in this form is 
now before the top management of our company for its 
consideration and decision. 


° * ° * * ° s ° e 
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Kermit J. Sonney 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Seder: 


Q. Please state your name, business address and occupa- 
tion. A. My name is Kermit J. Sonney. My business ad- 
dress is 90 Broad Street, New York, N-Y., occupation is 
Consultant, gas operations with Stone and Webster Serv- 


ice Corporation. 


e * e e * * * * 
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Q. When were you employed by Cleveland Cliffs and 
what was the nature of your employment? A. Stone and 
Webster Service Corporation was employed by Cleveland 
Cliffs in January, 1959 and I was assigned to assist Cleve- 
land Cliffs in determining the volumes of natural gas that 
would be required in the various operations in which that 
company is engaged. I was also asked to give Cleveland 
Cliffs technical assistance in analyzing the economic feasi- 
bility of purchasing natural gas at 
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various rates and under various terms and conditions of 
service. 


° * e ° * e e 
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565 
Vance Uhlmeyer 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Gehl: 


Q. Please state your name, address and position with 
the Wisconsin Power & Light Company. A. Vance Uhl- 
meyer. My address is 122 West Washington Avenue, 
Madison, Wisconsin, and I am Chief Gas and Water Engi- 
neer of Wisconsin Power and Light Company of Madison, 
Wisconsin. 


Q. Where does Wisconsin Power and Light Company 
presently receive natural gas from Michigan Wisconsin 
Pipe Line Company, and in what cities is natural gas dis- 
tributed? A. Natural gas is received at each of three gate 
stations, one at Beloit, another at Janesville and a third at 
Fond du Lac, Wisconsin. The gas received at Beloit is 
distributed at Beloit and the nearby communities of South 
Belit and Rockton. 

The gas received at Janesville is distributed in Janes- 
ville, and in Edgerton, Milton and Milton Junction, through 
13 miles of high pressure line connecting the distribution 
systems in those communities with the distribution system 
at Janesville. 

The gas received at Fond du Lac is distributed in Fond 
du Lac, North Fond du Lac, Waupun, Beaver Dam, 
Brandon, Ripon, and Berlin. Wisconsin Power and Light 
Company owns and operates approximately 115 miles of 
high pressure mains which connect the gas distribution 
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systems in the other towns mentioned with the distribution 
systems at Fond du Lac, 


569 


Wisconsin. About 46 per cent of the gas received at Fond 
du Lac is distributed in those other communities. 

Q. When did Wisconsin Power and Light Company first 
receive natural gas? A. Natural gas was first taken at the 
Beloit and Janesville City gates in January, 1950, and: at 
Fond du Lac in August, 1950. 

Q. Does Wisconsin Power and Light Company have any 
other source of natural gas? A. No. Michigan Wisconsin 
Pipe Line Company is the only source available. 


576 
Ray J. Lynch 
was called as a witness and, after being first duly sworn, 


was examined and testified as follows: 


° * ° * * . ° * * ° 
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Direct Examination 
By Mr. Shannon: 


Q. Now, would you state your name, address and pro- 
fessional background. A. My name is Ray J. Lynch, my 
address is 500 Griswold Street, Detroit, Michigan. I am 
Assistant Controller of Michigan Wisconsin Pipe Line 
Company. 


586 


Q. Now, would you explain to what extent Exhibit 68 
modifies the provisions of Rate Schedule ACQ-1 included 
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in Michigan Wisconsin’s proposed demand-commodity 
tariff which was the subject of hearings at Docket G-17512. 
A. In addition to the change in rate level which is detailed 
in the cost of service exhibit, the additional volumes of 
gas which are the subject of this application result in a 
change in the relationship of Michigan Wisconsin’s annual 
to peak day capacity. This change is reflected in Section 
2(a) of First Revised Sheet No. 5 which provides for 
an annual contract quantity equal to 180 times the maxi- 
mum daily quantity. The annual volume in Rate Schedule 
ACQ-1 as filed in the rate case, which was Docket No. 
(-17512, is 160 times the annual contract quantity. In 
addition to those changes, certain interim billing provisions 
which were included in Rate Schedule ACQ-1, as originally 
filed, have been deleted since the passage of time has ren- 
dered such provisions unnecessary. 


° * * * * * 
772 
R. L. MeVey 


was called as a witness and, having first been duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Littman: 


Q. Will you please state your name and address? A. My 
name is R. L. MeVey and my business address is the Ten- 
nessee Building, Houston, Texas. 

Q. Will you please state your occupation? A. I am 
Senior Vice President of Tennessee Gas Transmission Com- 
pany, Executive Vice President and a Director of Mid- 
western Gas Transmission Company. 
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Mr. Goldberg: Mr. MeVey, did you state when negotia- 
tions with Michigan Wisconsin began? 

The Witness: I didn’t, but they started in January of 
1959. 

Mr. Goldberg: Did you say how they were initiated? 
Who took the initiative? Was it Midwestern, or was it 
Michigan Wisconsin? 

The Witness: Midwestern. 


* ° e * 
1760 
Frank W. Thompson 


* * ° . * . 
Cross-Examination 
By Mr. Keating: 
Q. Mr. Thompson, you are vice president of the Amer- 


ican-Louisiana and Michigan Wisconsin Pipe Line Com- 
pany, is that correct? A. Yes, I am one of the vice 
presidents. 

Q. And I take it you are the proper person to whom I 
should address any questions I might have with respect to 
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policy? A. I think so, yes. 

Q. Well, before I get to my question specifically, I 
would like to point out that I have a series of questions 
that deal with the ten-cent formula. 

Now, during the course of these proceedings thus far 
we have gone into the general mechanics of the ten-cent 
formula, what it is and how it works. And my questions 
will be posed from the aspect of the applicability of the 
ten-cent formula, how you apply this formula, and why. 
And I will tell you right now, so we can probably get right 
to the issues, these questions will be more or less to make 
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a record, so His Honor, the Commission and the staff can 
make some determination, if we ever get to that point in 
connection with the Northern Peninsula. 

With that I will proceed with my first question. 

Have you ever declined to give effect to your ten-cent 
formula in connection with lateral construction which sub- 
sequently met with the Commission’s approval? A. No, 
we haven’t declined to give effect to it. What we have said 
on 7(a) applicants was that we would be willing to serve 
if the Commission found that the service was economically 
feasible, and that there was sufficient gas. And one of the 
tests of economic feasibility as far as Michigan Wisconsin 
is concerned was the ten-cent formula as applied to short 
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laterals off the line. 
Q. What is the largest lateral you have ever undertaken 
to construct under your ten-cent formula? A. I have be- 


fore me an exhibit from Docket G-2306 which was the first 
time that the ten-cent formula was used. And the largest 
one that I know of and the longest one that I know of and 
the longest one was 17.5 miles, with service to Three Rivers, 
Michigan, for Michigan Gas and Electric. And that in- 
volved an expenditure of around $300,000. 

Q. Now, when you got together with possibly the direec- 
tors of your company and made up this ten-cent formula, 
did you envisage any limitations on the applicability of 
the ten-cent formula? What I am driving at specifically 
here is, did you figure, ‘‘Why, we won’t build a lateral 
that is 500 miles long,”’ was there any linear or mile limi- 
tation, to be specific? A. Well, not as to number of miles, 
but from a project standpoint there certainly would be. 

Now, the ten-cent formula was developed actually for 
a singular purpose. And that was, the allocation of gas 
in 2306, and more particularly Michigan Gas and Electric, 
had a number of small towns off of our main line, and as 
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T recall, by having some yardstick there we were able to 
serve something like three-fourths of the load with one- 
fourth of the investment, and there had to be some cutoff 
point. 

1763 

Now, most of those towns, small towns, were in the 
order of, oh, two or three miles off the line. There was 
one here that was 1714 miles—I am just reading from this 
exhibit—here is one that was a quarter of a mile—one and 
a quarter—one and a quarter miles is another one—and: 
most expenditures were in the order of $20,000 to $40,000. 

Now, Michigan Wisconsin never envisaged applying this 
kind of a yard stick to a project going into a new area, 
but only where we would have a small town of a few 
thousand people that might be three or four or five miles 
away from the line as contrasted with, say, serving that 
kind of a town maybe 15 or 20 miles off. So that this 
rather simple yardstick was used to be one of the tests of 
feasibility of serving, as I say, small markets off of the 
main line. 

Q. Well, then, sir, if I may get a little more specific, 
what is the largest lateral you have ever constructed: on 
the ten-cent formula in the way of mileage? A. This one 
that I mentioned, in Three Rivers. 

Q. 17.5 was one? A. Yes, which was several years ago, 
and which involved an expenditure of around $300,000. 

Q. During the course of this proceeding there has been 
some testimony, not through you, but through another wit- 
ness, that indicated that Michigan Wisconsin will not build 
up into the Northern Peninsula. Do you still maintain 

1764 
that position? A. That Michigan Wisconsin will not build 
up into the Northern Peninsula? 

Q. Yes, sir. A. Well, we have no project to build up to 
the Upper Peninsula. 
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Q. Did you ever at any time contemplate building up into 
the Northern Peninsula? A. Well, we had some negotia- 
tions and discussion of the possibility of building in the 
Upper Peninsula, but we were unable to arrive at a feasible 
project, so that we have no present proposal. 

Q. Are you aware of the fact that Michigan Gas and Elec- 
tric is willing to build facilities into the Northern Peninsula 
if you will sell them DC-Q gas at Menomonie, I believe. 

What is your position in that connection? A. Well, I 
think the answer on that from the company standpoint 
would be no, that we would not willingly serve under a 
DC-Q rate, it would be discriminatory, in my opinion, and 
it would be a burden on the rest of the customers. 

Q. And are you also aware of the alternate proposal of 
Michigan Gas and Electric whereby they would be willing 
to buy from you at the regular AC-Q schedule if you would 
build from Menomonie as far as you could under the ten- 
cent 

1765 
formula, and they would construct the rest of the line the 
rest of the way? What would be your position on that pro- 
posal, sir? A. We would not be willing to do that. In the 
first place, we don’t think that the ten-cent formula applies 
to that kind of a project, and that it would be discrimina- 
tory against our other customers. 


Cross-Examination 
By Mr. Goldberg: 


Q. The proposed rate in this proceeding of Michigan 
Wisconsin is what you refer to as an ACQ or annual con- 
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tract quantity rate schedule, is that right? A. That is 
right. 

Q. That contemplates the availability of the maximum 
daily quantity nominated by the customer for only 180 days 
of the year, is that right? A. Yes, sir. 

Q. Whereas under the DCQ type of rate schedule, the 
maximum daily quantity would be available to the customer 
for 365 days of the year, is that right? A. Yes, sir. 

Presiding Examiner: In other words, it is a demand com- 
modity rate. 

1778 


By Mr. Goldberg: 


Q. In both cases, Mr. Thompson, they are a two-part de- 
mand commodity form of raie, is that right? A. Yes. 

Q. It is merely the load factor at which the purchases are 
to be made that varies, is that right? A. That is essen- 
tially right, yes. 

Presiding Examiner: Well, now, doesn’t the demand 
commodity rate provide and hasn’t it traditionally provided 
that the demand fixes the amount and that is what it means, 
the demand fixes the amount that the purchaser may de- 
mand on any and every day? 

Mr. Goldberg: That is normally true, but with respect to 
the Michigan Wisconsin system, they have placed a restric- 
tion on the number of days upon which you may demand 
that maximum daily quantity. I don’t want to speak for 
them, but in the two-part rate proceeding which Examiner 
Binder recently decided, it was the position of Michigan 
Wisconsin that they had to impose that ceiling because of 
the necessity for storage operations and the available quan- 
tity of gas on the system. 


By Mr. Goldberg: 


Q. Is that a fair statement, Mr. Thompson, of your posi- 
tion? A. Well, we don’t restrict it to the maximum demand 
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to a certain number of days. However, it is equivalent to 
that. 
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Q. It works out that way. A. I think it is better stated 
that there is an annual limitation, because Michigan Wis- 
consin operates a large quantity of storage, large capacity 
storage facilities, and for that reason its system load factor 
can operate only at between 40 and 50 per cent and the de- 
mand commodity type of rate that we have proposed is one 
that carries an annual limitation so as to provide storage— 
gas for storage. 

Q. So that the Examiner will appreciate its relationship 
to volume, the fact is, is it not, that based upon the volumes 
that were available to you, exclusive of this Canadian sup- 
ply, in Docket G-17512, the rate schedule contemplates the 
use of the maximum daily quantity for 160 days, whereas in 
this proceeding, in view of the additional volumes available 


to you from Canada, you are able to increase that maxi- 
mum daily quantity use to 180, is that right? A. Yes. 


* . * * * * * * * 
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By Mr. Goldberg: 


Q. Now, let me get back to this DCQ proposal of Michi- 
gan Gas and Electric. 

It is the position, is it, of Michigan Wisconsin, that it 
does not desire to sell gas to Michigan Gas and Electric 
Company for the upper peninsula of Michigan under a 
high load factor or 
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DCQ type of rate schedule, is that right? A. Yes, of the 
kind that you had proposed there, yes, as 100 per cent 
load factor and, of course, with it a rate that would be 
lower than what our others customers would obtain. 


35 


(1782) 


Q. Now, in referring to a rate lower than your other 
customers would obtain, are you giving effect to the impact 
of the difference in load factor in the purchase of gas under 
a two-part rate? 

Mr. Shannon: Before you answer that, Mr. Thompson— 
Mr. Examiner, in the interest of saving time, I am going 
to object to any further questions of the witness with re- 
spect to Michigan Gas and Electric Company’s proposed 
DCQ rate. I would like to point out that the Michigan 
Gas and Electric Company is in a position of an intervener 
in this proceeding. Your Honor, of course, is aware that 
the Commission has published notice of this hearing in 
which they recited the filing of the application by Michigan 
Wisconsin to purchase gas from Midwestern and our 
proposal to extend service to these communities, including 
our proposal to provide service in the upper peninsula to 
Michigan Consolidated for delivery to Escanaba, Michigan 
Gas and Electric and Cleveland Cliffs. 


There is no proposal by Michigan Wisconsin Pipe Line 
Company in this ease to put in any DCQ rate. 

The application of Michigan Wisconsin in compliance 
with the Commission’s regulations which requires that 
under Exhibit P 
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there be put in any change proposed in connection with 
your tariff if the applicant makes that showing, we show 
that only two changes would be made in our ACQ tariff. 

One, there would be a change in the annual volume limi- 
tation from 160 to 180 days and, two, that there would be 
an increase in the demand and commodity charges as a 
result of buying this additional gas and putting in these 
facilities. 

Now, the notice published by the Commission was a 
notice of our application and the applications of Mid- 
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western, There has been no notice that any change in our 
tariff, except those changes proposed in our application 
are involved here. The introduction of a DCQ rate would 
require complete revision of our tariff, complete revision of 
our entire operations. We do not propose any such re- 
vision. There has heen no notice to the public and to our 
customers that any such issue is involved in this case. 
This proceeding is under Section 7(¢). It is not under Sec- 
tion 5(a), which it would have to be under if the Commis- 
sion were on its own motion or on the motion of an inter- 
vener to undertake to try a revision of our tariff beyond 
those proposed in the application. 

Michigan Gas and Electric Company, as I understand it, 
isn’t even a Section 7(a) applicant. They simply filed an 
intervention petition here. It is fundamental law that 
they must except the issues in a proceeding in which they 
intervene as they find them and they cannot by simply— 
and I have looked 
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through their application and I don’t even see any refer- 
ence to a DCQ rate in their petition to intervene. 

That petition was served on us. It was not served on all 
of our customers. A proposal such as Mr. Goldberg is now 
going into would require a complete revision of our whole 
operations. It would have a drastic impact on our cus- 
tomers. There has been no public notice to any of our 
customers that any such issue is before this Hxaminer or 
involved in this proceeding. 

I, therefore submit that any further inquiry with refer- 
ence to a DCQ rate is irrelevant and immaterial, beyond 
the issues which have heen assigned to the Examiner for 
trial here. 

Mr. Goldberg: Mr. Examiner, I will assume that Mr. 
Shannon advances his contentions in all seriousness, even 
though there is a precedent. 
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The Commission has said too many times to need repeti- 
tion that an intervener stands in the status of a 7(a) and 
doesn’t have to file a 7(a) application. 

I think there are too many precedents that eliminate the 
need for citation, that intervener may come into a proceed- 
ing for the purpose of asking the Commission to attach 
conditions to the issues of a certificate in order that he 
may receive service and the public convenience and neces- 
sity be served. 

After all, the Commission is concerned not with the priv- 
ate convenience and necessity of Michigan Wisconsin Pipe 
Line Company and its affiliate, Michigan Consolidated. The 
Commission is 
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concerned that there be the public convenience and neces- 
sity served and in the manner which it deems necessary 
and appropriate in the public interest. The Commission 


decides those things on the evidence. 

Now, Mr. Shannon makes the bold and bald assertion 
that the proposals of Michigan Gas and Electric will re- 
quire complete revision of the tariff of Michigan Wisconsin 
and of the operations of their system. 

Mr. Examiner, the evidence will decide that and I say 
to you that is sheer nonsense. No complete revision of the 
tariff of Michigan Wisconsin Pipe Line Company is re- 
quired. The fact is and the evidence will show at some 
point in these proceedings that Michigan Wisconsin Pipe 
Line Company itself contemplated the sale of gas to the 
upper peninsula under a DCQ high type load factor ar- 
rangement and that we are not proposing here anything 
other than Michigan Wisconsin itself proposed. 

But beyond that, Mr. Examiner, the objection took off on 
the proposition that I was undertaking to cross-examine 
the witness on the proposals of Michigan Gas and Electric 
Company. I am not. I have no intentions of doing that. 
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We are putting in our own affirmative case. All I was 
doing at the present time was pursuing with the witness, 
so that the record be unambiguous on that score, what Mr. 
Keating had opened up in his questions about the position 
of Michigan Wisconsin Pipe Line Company in relation to 
the proposals of Michigan Gas 
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and Electric Company. 

Presiding Examiner: Now, what is the pending question? 

Mr. Goldberg: I confess to you, Mr. Examiner, that I 
probably couldn’t remember it. 

Mr. Shannon: The pending question—we can have it 
read back—but I, Your Honor, would like you to hear 
further from me on this. We have a fundamental question 
here. 

Presiding Examiner: Let me ask a couple of questions so 
if we are going to have the argument it is going to be ap- 
parent to those who read it. 

Michigan Gas and Electric has filed a petition to inter- 
vene. Mr. Goldberg’s opening statement on page 25 states 
that the interests of that party—I don’t believe he stated 
that they were permitted to intervene, but that is the record. 

Mr. Goldberg. Yes. 

Presiding Examiner: Is twofold: One, as an existing 
customer and the other interests steming from the fact 
that Michigan Gas and Electric is an operating utility pro- 
viding manufactured gas in several communities and de- 
sires in this proceeding to secure natural gas for those 
communities and other communities in which it has fran- 
chises to serve and for the City of Escanaba for resale and 
for Cleveland Cliffs Company. 

As to the relevancy of the question itself, I am not sure. 

Mr. Goldberg: It can be restated, Mr. Examiner. 

Presiding Examiner: I don’t remember what the ques- 
tion 
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was now, but let me just make this broad comment. 

I think you will all recall a rather lengthy case involving 
Panhandle. Most of us had something to do with it. 

Mr. John McGrath: Which lengthy Panhandle case are 
you talking about. 

Presiding Examiner: G-1116. 

Mr. Littman: Et al. 

Presiding Examiner: Et al. 

Mr. Shannon: J remember it. I was in the case, with 
Your Honor. 

Presiding Examiner: Panhandle asked for certain 
changes in their tariff and argued very strenuously that 
that was it, the Commission could deny them, but it couldn’t 
do anything else, but they came out of that case with a 
very strange looking tariff. 

Mr. Goldberg: That is right. 

Mr. Shannon: That is correct, but the point is there— 
and Your Honor put his finger right on the point and that 
is in that case as you will recall the Commission specifically 
set down as the subject matter of the hearing the form of 
the tariff which should be made effective on the Panhandle 
system when the Trunkline gas became available. Here, 
that issue is not present. In other words, the Commission 
has not set down for hearing here the subject of a revision 
of our tariff which Mr. Goldberg is proposing here. We just 
went through an extended hearing before 
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Examiner Binder in which Mr. Goldberg participated on 
that very thing. 

Now, there as been no public notice. Now, many of 
our exsiting customers are not even parties here and there 
is nothing in the notice of the Commission setting this 
matter for hearing which suggests in any way that we are 
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going to have the proposition of 100 per cent load factor 
rate tried out in this case. 

Now, the only way a rate can be changed, as Your Honor 
is, of course, thoroughly familiar, is either by a filing by 
the company, the applicant, who operates under the tariff, 
or a proceeding under Section 5(a). 

If Mr. Goldberg wants our tariff changed, his recourse 
is to file a Section 5(a) complaint. 

Presiding Examiner: Well, let me ask this. 

Let’s assume that the Commission decides that an inter- 
vener has established a proper equitable position for ob- 
taining additional gas, or new gas, one that never had any 
before, and that in order to serve that, it is necessary that 
a proper and different schedule be filed. It would certainly 
order it and has done so in numerous cases. 

Mr. Shannon: I don’t know of a single case where the 
issue was not specifically posed and public notice was 
had— 


Presiding Examiner: I know of a number of them, be- 
cause the notice is sufficient whenever the Commission 
issued an order which 
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is a published order, that this company is permitted to 
intervene. 

Now, let’s go back to origius again. 

Some of you have been around enough, long enough to 
remember Texas Eastern, the original case. It wasn’t the 
absolute first state, but it was the case that put into opera- 
tion the big and little inch lines all the way to New York. 
They had some service, I believe, as far north as Phila- 
delphia. And in that connection a substantial number of 
the New Jersey companies, at the Examiner’s suggestion, 
T believe, filed 7(a) applications. 

It is rather humorous, as you look back on it, to me, that 
the Commission reversed the Examiner when the Examiner 
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granted 7(a) applications to those customers. But the 
Commission said they also intervened so we give them 
exactly what the Examiner is going to give them, but we 
give it on the track or side track of intervention. That was 
right amusing. The truth of the matter is that at that time 
the staff didn’t like 7(a’sj. I didn’t care. It wasn’t any 
case of what I liked or what I didn’t like. It was the case 
of the law. 

Well, they finally—and the funny part of it is—one of 
the amusing parts of it was that one of the companies that 
got the gas hadn’t even intervened, but nobody appealed 
and, of course, the company wouldn’t, it got gas. 

The net outcome of that is that ever since then, or right 
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after that, the development was that you could come in 
through two doors, one of which is called intervention, and 
Michigan Gas and Electric is here on intervention by the 


Commission’s own order. 

Mr. Shannon: But Michigan Gas and Electric Company’s 
petition to intervene does not— 

Presiding Examiner: To get more gas. 

Mr. Shannon: Yes. Under our tariff. 

Now, Michigan Gas and Electric Company’s petition to 
intervene— 

Presiding Examiner: I don’t recognize any such limita- 
tion. 

Mr. Shannon: How could the customers of Michigan 
Wisconsin have any notice that we were going to revise our 
tariff in this proceeding. 

Presiding Examiner: Well, they will have to hire good 
lawyers and good lawyers will watch out of both eyes. 

Mr. Shannon: You ean read their petition here and it 
doesn’t say anything about a DCQ rate. 

Presiding Examiner: Nobody has said anything about 
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that yet, but if they ask for gas and the only way to serve 
it is a certain manner and that manner is not now provided 
by the tariff and the Commission decides they ought to 
have it, you can rest assured it will get modified on the 
basis that there will be an order requiring that an appro- 
priate tariff be filed, appropriate schedule be filed. 


1791 


In other words, if you order a service, the means whereby 
that service can be performed under the tariff will be pro- 
vided, unquestionably. It has been done before. There is 
nothing new about this. This business of notice to the 
customers is hocum anyhow. They had notice that there 
was a hearing affecting this company that serves them and 
it is up to them from thereon to watch what is going on. 

It is not exactly caveat emptor, but it is of the same 
character: Buyer beware. 

Mr. Shannon: I want to make my position clear on the 
record and that is that legally we have no issue here in- 
volving any change in our tariff beyond the two changes 
proposed in our application, and insofar as Michigan Gas 
and Electric Company’s proposal is dependent upon the in- 
sertion of 100 per cent load factor rate, a complete revi- 
sion of our tariff, it is beyond the scope of the hearing 
here and proper notice has not been given and that they 
have to, as an intervener, have to make out their case 
within the terms of our tariff as on file wth the Commis- 
sion and within the two revisions that we propose. Other- 
wise, any intervenor could rewrite a man’s tariff without 
notice to the public. 
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Presiding Examiner: I think that is possible. 

Mr. Goldberg: Mr. Examiner, neither the Commission 
nor the intervener have to wear the shoe that Michigan- 
Wisconsin fashions for them in the application. 
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Mr. Shannon: I stated my position, whether you call it a 
shoe or not. 

Mr. Goldberg: Let not Mr. Shannon overlook the fact 
that we have another proposal here which proceeds under 
their ACQ Tariff. 

Mr. Shannon: I would concentrate on that, if I were you. 

Mr. Goldberg: Well, Mr. Shannon, I think we will con- 
centrate on both, if you don’t mind. 

Presiding Examiner: Well, now, this is eross-examina- 
tion and please proceed with your question and we will 
abandon the one that you have already asked. 

If you want to repeat it, why, let’s see what it is now. 

Mr. Goldberg: Let’s go forward, Mr. Examiner. 

By Mr. Goldberg: 
Q. I think Mr. Keating had asked you in reference to 


your 10 cent formula what was the longest lateral you had 
constructed and I think your response was a lateral of 


about 1714 miles to serve Three Rivers, Michigan, of Michi- 
gan Gas and Electric Company, since the 10 cent formula 
had been adopted. 

Now, without reference to that 10 cent formula—let’s 
put that out of our mind—what is the longest lateral for 
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service that Michigan-Wisconsin has constructed since it 
has been in operation? 

Mr. Shannon: You are limiting that to laterals which 
have been built since its initial project. 

Mr. Goldberg: Yes. Not talking about proposal in this 
case. 

The Witness: Since that date? 


By Mr. Goldberg: 


Q. Mr. Shannon said since the initial construction and 
operation of the project. 
Presiding Examiner: Why limit it to that? 
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Mr. Goldberg: I will come back, Mr. Examiner: I was 
willing to adopt that amendment. 

Presiding Examiner: Go ahead. 

Mr. Goldberg: I am being very agreeable to Mr. Shannon 
today. 

The Witness: I don’t know. 


By Mr. Goldberg: 


Q. What was the longest lateral involved for the render- 
ing of service in connection with the initial construction? 
A. I don’t know, Mr. Goldberg, because I don’t know how 
you classify a lateral. 


* * * ° * * * * * * 
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Q. I meant to include that. And the fact is, is it not, 
that the purpose of the proposed two-part tariff in this 
proceeding is to permit the sale of gas for boiler fuel at 
less than the average cost of gas, that is at the commodity 
component of the two-party rate, isn’t that so? A. I 
wouldn’t say that it necessarily would be confined to boiler 
fuel. The commodity component serves several purposes. 
One, of course, is to be able to sell interruptible gas, and 
the other component, the demand charge, has the effect of 
having the poor load factor customer pay more nearly his 
equitable share of the cost of service, and provides the 
incentive for the improvement of load factor within the 
confines of the tariff. And it also provides a minimum 
bill provision which is the demand component. 


1820 
Q. Without limiting it to boiler fuel, but including boiler 
fuel, the two-part rate does permit the sale of gas at off- 
peak. periods at less than the average cost of gas, namely, 
at the commodity component of the two-part rate? A. 
That is inherent in any two-part rate, Mr. Goldberg, for 
whatever purpose the customer wished to use it. 
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Q. This ten-cent formula for Michigan Wisconsin Pipe 
Line Company, is it applicable to existing customers, new 
market areas, and to the market areas of new customers? 
A. Well, the ten-cent formula, Mr. Goldberg, is not a gen- 
eral policy formula. Its application, as I testified yester- 
day, is limited in our opinion to short laterals after the 
main lines for specific towns, communities, and is merely 
one test of feasibility for a limited service, and has no 
applicability to large projects where the amount of money 
invelved would have a considerable impact on the cost of 
service and the rates to be paid by other customers. 

Q. I don’t want to get into an argument with you about 
that. But, viewing the ten-cent formula as you view it, 
is it applicable to the new markets of existing customers 
and the market areas of new customers? A. J think I would 
have to see what the specific example would be. As I say, 
our use of that has been confined to rather de minimis in- 
vestments compared with the total, and it is not confined 
to any particular class of customer. 
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Q. Are you saying this to me, Mr. Thompson, that you 
don’t necessarily—by you I mean Michigan Wisconsin— 
doesn’t necessarily determine whether it is going to con- 
struct or not construct a particular lateral by use of this 
ten-cent formula, it may actually take other factors into 
account even if under the ten-cent formula it would have to 
reject that construction of the lateral, is that what you are 
saying to me? A. Well, there are certainly other factors 
of feasibility beside the investment required to reach the 
market. All I am saying is that that is one test of feas- 
ibility that we have used on request for service in which 
the market was small and involved an investment of two 
or three hundred thousand dollars. But that is a far 
ery from a project involving, say, $7 or $8 million. We 
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wouldn’t apply any such test as a ten-cent formula, it 
wasn’t designed for that. 

Q. You are saying to me that the ten-cent formula 
is not necessarily a system-wide formula? 

Presiding Examiner: I would like to see if we can’t get 
away from this bush, it seems to me like we have gone 
around this bush twice now, in fact, I know a little song 
about going around the mulberry bush. 

Mr. Goldberg: All right, Mr. Examiner, let me try it this 
way. 

Presiding Examiner: What really matters is, what is 
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his test of economic feasibility of a lateral such as you 
have in mind? That is what is involved here. I can 
illustrate, for example, if you are familiar with Northern 
Natural, we just had that hearing not too long ago, some 
of us sat through it. They have a policy, they have a 
lateral policy, more or less of a yardstick, that they apply. 
Have you got such a general one as this one, us you say, 
in effect—and this has been said now two or three times— 
that this so-called ten-cent formula is for very small stuff. 
But the company must have something in regard to larger 
ones. They did have a larger lateral, at least they built 
a line that didn’t go anywhere except come back. 

Mr. Goldberg: ‘Well, let’s just ask that question, Mr. 
Examiner. 

Presiding Examiner: So it seems to me, what is really 
at stake is, how do you go about testing feasibility, and 
what is the Commission supposed to use to satisfy you 
that it is not feasibility, if that is the claim. That is the 
heart of the matter as I see it. 


Mr. Mr. Goldberg: 


Q. What test does Michigan Wisconsin apply to a lateral 
such as is involved in service to the Upper Peninsula? 
You have told ~~ you wouldn’t apply the ten-cent formula. 
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What would you apply? A. Well, I think in a project like 
that we would have 
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to look at the entire area, the market possibilities, the 
growth factor, what return on the investment could be 
reasonably expected. It certainly doesn’t lend itself to the 
application of a simple ten-cent formula such as we have 
used, as I say, on small investments and small laterals. 

Presiding Examiner: May I focus this a little closer? 

Mr. Goldberg: Yes. 

Presiding Examiner: Sooner or later if your claim is 
that this is uneconomic, sooner or later, it seems to me, 
your evidence must go to the point as to what are the 
bases upon which you do that. 

Now, looking at Exhibit No. 1, which is your exhibit 
introduced by you, you have got a pipeline as you want to 
call it that goes by way of Wausau and that is not the 
Polish town, that is the Wisconsin town—Merrill and 
Antigo. 

Now, that forms a ‘‘Y’’ with an elongated tail. Now, 
looking across to a dotted line, proposed Michigan Con- 
solidated Company Pipe Lines, starting at Menomonie and 
going northward, there is a very close similarity as far 
as Norway on the left and Escanaba on the right. 

Mr. Goldberg: Which I might say here is about as far 
as they have to go under their ten-cent formula. 

Presiding Examiner: There is a very close parallel 
there geographically speaking in at least a prima facie view. 
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Now, you built one, and starting there, it seems to me, 
you have got latent here, regardless of any questions, you 
have got a responsibility of showing, to sustain your 
position, why the loads, the distribution of them, would not 
be as feasible as the line that is in operation. The Com- 
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mission certainly is going to take that into account. And 
I imagine it can come pretty close to doing some figuring, 
too. 

The Witness: I might say, Mr. Examiner, that first of 
all in the Wisconsin River Valley the towns of Wausau 
and Antigo have been seeking gas from Michigan Wiscon- 
sin for many years, in fact, back in 1953 they were inter- 
veners in the American Louisiana certificate case, and in 
1955 Michigan Wisconsin signed contracts with the dis- 
tribution companies in that area, as well as in Marinette and 
Menomonies. 

Now, in the application that we filed—I don’t recall the 
docket number, but in which we would bring gas up from 
the South to the Wisconsin River Valley, Marinette and 
Menomonie, we stated in the application that service to the 
Wisconsin River Valley would not increase the cost of 
service to the other customers, So that there was no 
burden, you might say, or subsidy, to be provided by the 
present attached customers. 

Now, this line to the Wisconsin River Valley, the main 
trunkline, the 24-inch line, now becomes a major source of 
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supply for the Michigan Wisconsin system. 

And I look at this Wisconsin River Valley as an over- 
all project, and not merely just an extension to serve 
Wausau, Antigo and Merrill. 

On the other hand, for Michigan Wisconsin to build the 
lines up into the Upper Peninsula without being reimbursed 
for additional cost of service, becomes a burden on the rest 
of the customers. 

And I might say, in determining the Wisconsin River 
Project, the ten-cent formula was not applied, but the 
project was looked at as a whole. 


* * * * * * * * * 
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By Mr. Goldberg: 


Q. Mr. Thompson, you are familiar, are you not, with 
the order of the Federal Power Commission issued April 
24, 1959, in a Michigan Wisconsin proceeding which is 
docketed No. G-13246, where the first 40,000 of Lavergne 
gas was allocated? A. Yes, I have read it. 
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Q. You recall, do you not, that the Commission there 
discussed and described the ten-cent formula of Michigan 
Wisconsin Company? A. I can’t recall the language of 
the order, but I believe there was a reference to it. 

Q. I have a copy here, and just for the sake of giving 
you an opportunity to refresh your recollection, and re- 
ferring you to page 6 of that order, particularly the foot- 
note, do you agree that the Commission has in that footnote 
correctly described your ten-cent formula policy? A. Well, 
the footnote correctly states the basis for the formula, 
and also makes reference to the point that there is a point 
beyond which the ten-cent formula certainly could not 
apply. 

Q. A point beyond which you should not be required to 
construct under the ten-cent formula, right? A. Well, I 
don’t know that that is the conclusion. 

Q. You don’t have to argue that. 

Mr. Shannon: Let him finish his answer. You asked the 
question, either withdraw it or let him finish his answer. 

The Witness: I think what could be taken from that is 
that, as I brought out before, it applied to the small invest- 
ments that are de minimis in their effect upon the cost of 
service of a company. 


By Mr. Goldberg: 
1828 

Q. Mr. Thompson, if we were to test certain laterals in 
the Wisconsin River Valley extension under the ten-cent 
formula, I would like to be sure how we go about doing it. 
Am I correct that we have to find the third year estimated 
annual firm requirements, and we multiply that by ten 
cents, am I right so far? A. Yes. 

Q. Now, on the other side of the equation, we have to 
find the investments in the facilities, and take 15 per cent 
of that investment to determine the annual operating 
costs, is that right? A. Yes. 

Q. And then we compare that resulting annual operating 
cost figure to the revenues at ten cents, is that right? 
A. Yes. 

Q. Now, just without going through the calculations, 
but being sure that we approach it correctly, particularly 
for abbreviating purposes, do you have Exhibit 6 before 
you? A. Yes. 

Q. Would you turn to Page 2? About the middle of the 

ge there is a subheading called ‘‘Miscellaneous Lines.’’ 
And there is Merrill listed there. And the investment from 
Merrill is $169,252, is that right? A. Yes, that appears 
on the sheet. 

Q. Now, we have to increase that investment, do we not, 
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by the indirect costs which we find on page 1 of Exhibit 6, 
namely, omissions and contingencies, five per cent; engi- 
neering and supervision, three and a half; organization and 
management, one per cent; interest during construction, one 
and a half, which total to 11 per cent, is that right? A. I 
think so. That is not my exhibit, but I follow what you 
are doing. 

Q. In any event, to get at the investment, we need that 
amount that is shown as the direct cost for Merrill, plus 
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11 per cent of that amount for indirect costs, is that right? 
A. I think that is correct. 

Q. I have here Exhibit No. 35, which is the market data 
for the Wausau area, and page 1 includes the estimated 
annual requirements for Wausau, Schofield and Rothschild, 
which are assumed would be served through that Wausau 
metering point, we find total firm sales, do we not, of 
893,057 Mcf for third year estimated gas requirements for 
Wausau, is that right? A. Yes, that is what shows on 
the exhibit. 

Q. Now, is that the figure we use, or do we have to 
include company use gas and unaccounted for gas? A. 
Well, I think you would include the company use and un- 
accounted for. 

Q. So that the correct amount to use under this ten- 
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cent formula test would be 955,567 Mef, which includes 
company use and unaccounted for gas, is that right? A. 
Yes. That assumes the company use is a firm use of gas, 
of course. 

Q. Yes, I recognize that by putting in the total amount 
that perhaps is a little too much, but I wasn’t making any 
point of that. I was just trying to find out how we used 
the figures. 

Have you tested any of the laterals under the ten-cent 
formula in the Wisconsin River Valley extension? A. No, 
I haven’t, because, as I told you, it was viewed as a com- 
plete project. 

Q. Am I correct that this annual operating cost of 15 
per cent of the investment in the lateral is recovered in 
Michigan Wisconsin rate design? A. Yes, it is recovered 
in the cost of service, we hope. 

Q. So that to the extent that under the ten-cent formula 
there is a deficit in the construction, resulting from the 
construction of the lateral, that deficit is recoverable 
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through the rate design, is it not? A. Well, that is true 
of any facility, Mr. Goldberg, if there is an uneconomic 
extension it becomes a burden on the other customers. if 
you get the cost of service out of your rates. That is 
precisely the reason why we confine it 
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to small facilities like a three or four hundred dollar 
investment. 

Q. Mr. Thompson, I am under the admonition not to 
engage in making statements that lead to argument. I 
wish you would do the same. 

Presiding Examiner: I think that has been said now 
several times. 

Mr. Goldberg: Yes, it has, Mr. Examiner. 

Presiding Examiner: I haven’t heard a figure, however, 
of limitation, or where it came from. 

Mr. Goldbeg: Neither have I. 

Presiding Examiner: Neither mileage or dollars. 

Mr. Goldberg: And I have given the witness every 
opportunity to set forth any criteria he wishes. 

Mr. Shannon: Oh, cross-examine, quit making speeches, 
Mr. Goldberg. 

Presiding Examiner: Did the footnote that was referred 
to in that decision—I haven’t seen the decision— 

Mr. Goldberg: I am sorry, Mr. Examiner. 

Presiding Examiner: In fact, if it is a factual matter, 
I think it might be well even to put it in the record— 

Mr. Goldberg: I would be glad to. 

Presiding Examiner: —so people wouldn’t have to get 
this document out. 

Mr. Goldberg: I would be glad to, Mr. Examiner. I 
think 
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that is a good suggestion. 

Presiding Examiner: It is a factual computation. 

Is there any dollar limitation in the use of that expressed 
by the Commission? 

The Witness: No, I don’t see any. 

Presiding Examiner: There is no mileage either, is 
there? 

The Witness: Except the statement in the opinion ‘‘There 
is some point beyond which Michigan Wisconsin should not 
be required to build a lateral.’’ 


By Mr. Goldberg: 


Q. As a matter of fact, you indicated yesterday there 
was no mileage criteria in the minds of Michigan Wiscon- 
sin, isn’t that sot A. Well, that is right, Mr. Goldberg. 
But you have to understand how this ten-cent formula was 
developed, and you of all people should know, because it 


was developed for your benefit— 

Q. I do. A.—in Three Rivers, and so on, for one 
purpose. 

Now, it has been applied a few times, a very few times 
since that. 

Q. You have suggested that has become a Frankenstein? 

Just pass that. 

Mr. Examiner, may I suggest for the convenience of 
parties 

1838 


and the Commission and yourself that footnote 5 from the 
Commission’s order issued April 24, 1959 in Docket No. 
G-13246 be copied into the record at this point? 
Presiding Examiner: I think it would be useful to have 
it there. 
Mr. Shannon: It is a published document, I am sure we 
can all refer to it. 
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Presiding Examiner: I am sure we can. But some 
people don’t have these documents. I think it might be 
well to have it handy here. You have talked about it, and 
I think the Commissioners might very well like to look 
at it quick, especially since it is their work, and it is a 
mathematical formula they have set out. 

Copy it in there for convenience. 


(The footnote referred to follows:) 


The formula used by Michigan Wisconsin to determine 
what facilities it is willing to build provides that the 
operating cost of the lateral, or the portion of the lateral, 
to be installed by Michigan Wisconsin shall not exceed 10 
cents per Mef on the basis of the estimated annual firm 
sales to the distribution project in the third year. In the 
formula, the operating costs are set out as 15% of the 
estimated cost of construction of the lateral, or portion 
of the lateral and appurtenant facilities, as follows: 


1834 
Return 6.0% 
Income Taxes 3.0% 
General Taxes 1.5% 
Depreciation 3.5% 
Operation and 
Maintenance 1.0% 


15.0% 


Q. Now, without getting into the details of various con- 
ferences in which you may have participated with Michigan 
Gas Electric and others, let me ask you this. Ts it not the 
fact that the proposals of Michigan Wisconsin to Michigan 
Gas and Electric and others in the Upper Peninsula con- 
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template the construction of facilities from Menomonie by 
Michigan Wisconsin with Michigan Wisconsin rendering 
city-gate or site service at a high load factor of 90 to 95 
per cent? A. Yes—I don’t know that you would call them 
proposals, but there were certainly discussions had with 
Michigan Gas and Electric and Cleveland-Cliffs on the 
basis of Michigan Wisconsin rendering city-gate service in 
the Upper Peninsula, but at a rate that would reimburse 
Michigan Wisconsin for the cost of the investment and op- 
erating such facilities. 

Q. You know, do you not, that in the negotiation there 
was considerable discussion as to how the rate should ap- 
propriately be determined for the Upper Peninsula? A. 
Yes. It was on the basis of the Michigan Wisconsin 
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rate at Marinette-Menomonie, plus the cost of rendering 
the transportation service in the Upper Peninsula. 

Q. Yes, that was the way Michigan Wisconsin was mak- 
ing its setup. A. Yes. 

Q. But there was never any dispute about service at a 
high load factor—isn’t it the fact, rather, that Michigan 
Wisconsin took the position that service at a high load fac- 
tor was necessary because of its investment in the facili- 
ties? A. Yes, I think that is a correct statement, that Mich- 
igan Wisconsin was endeavoring to find some way that the 
service could be rendered, and it was necessary to have a 
high load factor at a rate of approximately 52 cents in or- 
der to reimburse Michigan Wisconsin for the operation of 
the facilities, and not be a burden on the remaining cus- 
tomers. 


7 . * * * 7 ° s * 
Cross-examination 
By Mr. Jerome McGrath: 
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Q. Yes, it was in response to a question by Mr. Goldberg 
at transcript 1764, where you testified, commencing on 
line 9: 

‘Well, we had some negotiations and discussions of the 
possibility of building in the Upper Peninsula, but we were 
unable to arrive at a feasible project, so that we have no 
present proposal.’’ 

Now, I call that a conclusion,—maybe we have a poor 
choice of words there—but it looks like a conclusion to me. 
A. Yes, I think that is a correct statement. Michigan Wis- 
consin determined that it would need an average of 52 cents, 
and in order to justify renting the facilities in there—it is 
largely a one-industry project, Cleveland Cliffs Iron Com- 
pany, and we had to have a 20-year contract from Cleve- 
land Cliffs, which we couldn’t obtain. Michigan Gas and 
Electric were unwilling to pay the 52 cents. So that those 
discussions didn’t reach any conclusion as to a satisfactory 


basis on which Michigan Wisconsin could render the service. 
Q. Are you stating that you offered to Michigan Gas 
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and Electrie—you did offer to them a service, but on the 
basis of a rate that would average 52 cents per Mef, and 
that Michigan Gas and Electric declined that offer? A. 
That was the basis of the discussion. Of course, that also 
was contingent upon Cleveland Cliffs signing a contract. 
We also offered Michigan Gas and Electric the opportunity 
to build the facilities themselves and sell them gas at Mari- 
nette and Menomonie at ‘he system rate. 

Q. When did you decide not to extend the Michigan Wis- 
consin line into the Upper Peninsula? A. Well, about the 
time that we found out that we couldn’t obtain the neces- 
sary agreements, and we had signed the contract with Mid- 
west, and had to file this application, it became evident that 
Cleveland Cliffs would not bind themselves for a 20-year 
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period, and that Michigan Gas and Electric were not inter- 
ested in the 52-cent rate. 

And about that time Michigan Consolidated came up with 
a proposition that they could render the service at the sys- 
tem rate, which is, of course, open to Michigan Gas and 
Electric also. And it was at that time that we went for- 
ward on the proposal that is now before the Commission. 

Q. When you say the offer was open to Michigan Gas and 
Electric also, you mean the offer to deliver gas at Menom- 
onie to Michigan Gas and Electric under the terms of your 
tariff as proposed herein? 


1840 


A. That is correct. 
that tariff, as I recall, provides for a—would 
provide for a 180-day limitation on the annual quantities 
that the distributor can purchase, that is correct, is it not? 
A. That is correct. And, of course, that channels more gas 
into the high end use, and would preclude displacement of 


large volumes of coal in the Upper Peninsula. 

Q. Is it not also true that Michigan Consolidated would 
be in the position or the best position to take surplus gas, 
and as a matter of fact, under the proposal in Docket G- 
17512, has agreed with Michigan Wisconsin to take a mini- 
mum of three million Mef of excess gas, OT surplus gas? 
A. You mean under the demand-commodity rate? 

Q. Yes, under the demand-commodity rate. A. Yes. And 
that was, you might say, to assist those utilities that might 
have difficulty in using up their 180 day, or their annual 
volume gas. 

Mr. Shannon: I don’t want to interrupt, but I think, Mr. 
McGrath, you said a minimum of three million Mef. You 
meant a maximum of three million Mef. 

Mr. Jerome McGrath: I stand corrected. A maximum. 

The Witness: Up to three million Mef. 
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Q. Actually, then, Michigan Consolidated Gas Company 
could be in a position, then, to purchase gas from Michigan 
Wisconsin at Menomonie under the proposed tariff, and by 
the purchase of this surplus gas operated close to 100 per 
cent load factor, have gas available to it 365 days out of 
the year? A. It doesn’t mean that this three million Mef 
is necessarily available, it is only available if other custom- 
ers decide they don’t want it. 

Presiding Examiner: Now, is that same offer made to 
Michigan Gas and Electric, the three million offer? 

The Witness: That was a part of a tariff proposal, Mr. 
Examiner, in which— 

Presiding Examiner: Nevertheless, it comes out yes or 
no, was it or not, was it made available to them by any 
process, I don’t care what the process was? 

The Witness: Well, it was an offer by Michigan Consoli- 
dated at the time of these rate— 

Presiding Examiner: I realize this is all the American 
Natural family; answer the question. Was it made avail- 
able to Michigan Gas and Electric? 

Mr. Jerome McGrath: May we have the witness answer, 
Mr. Examiner? 

Presiding Examiner: Certainly, that is the only reason 
I asked the question. Why beat around the bush if you have 
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got a case of intercompany, affiliated company discrimi- 
nation? Let’s get the knife out and get to the heart of the 
matter. Answer the question now without interruption 
from counsel. You know and I know the answer, and the 
record needs it. 

Mr. Shannon: IJ don’t want to interrupt, Mr. Examiner, 
but you have the tariff. 
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Presiding Examiner: I don’t care what it is, but was it 
made to Michigan Gas and Electric? 

The Witness: No, sir, it wasn’t made available at that 
time. 

Presiding Examiner: Now, you can go into any explana- 
tion you want to in your case. But you might as well know 
the facts. This cross-examination has pointed up that your 
affiliated company within the American Natural Gas Sys- 
tem can operate at 100 per cent load factor, and, therefore, 
that the 180 days is a mirage. 

Let’s go ahead. 

Mr. Jerome McGrath: May I proceed, Mr. Examiner? 

Presiding Examiner: Yes. 


By Mr. Jerome McGrath: 


Q. When you—and by that I mean Michigan Wisconsin— 
decided that the service to the Upper Peninsula would be 
uneconomic for Michigan Wisconsin, what type of service 
did you have in mind there, city-gate service to all of the 
communities? 
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A. That was the original basis of the discussion, yes. 

Q. And by reference to Exhibit 1, I take it that the ex- 
tension, if you would just change the dots to those open 
black dashes, that that would reflect the pipeline that Mich- 
igan Wisconsin would build if it had found that the service 
in that area was economic? A. Yes, I think so, the facili- 
ties would be substantially the same. 

Q. Does Michigan Wisconsin—and perhaps the record 
will show this, Mr. Examiner, I am not familiar with it— 
does Michigan Wisconsin have a contract with Cleveland 
Cliffs? A. No, sir. 

Q. And if service to that area is to be rendered, is it your 
understanding, based upon your studies, that the sale of 
gas to Cleveland Cliffs is necessary in order to make your 
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service to the Upper Peninsula economically feasible? A. 
Well, I think so, as far as Michigan Wisconsin is concerned. 
Now, if Michigan Consolidated renders the service, it is up 
to them whether they think it is feasible or not. 

Q. Now, how much gas on a daily basis would be ear- 
marked, so to speak, for the Cleveland Cliffs Iron Corpora- 
tion, do you know? 
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A. I don’t recall the breakdown between the Michigan 
Gas, Cleveland Cliffs and Escanaba, it is in the exhibit. 

Q. Yes, Iam sure it is, Let’s confine your answer, then, 
to the volumes of gas, if you know them, that would be sold 
to Cleveland Cliffs Iron Corporation if Michigan Consoli- 
dated were to make the deliveries to that consumer? A. 
It is around four billion a year. I don’t recall the peak day 
demand, but it is somewhat in excess of four billion a year. 

Q. And you don’t recall the peak day demand? <A. No. 

Q. If, Mr. Thompson, the Commission for some reason or 
other should conclude that the service to the Upper Penin- 
sula of Michigan is uneconomic from the standpoint of both 
Michigan Wisconsin and its affiliated company, Michigan 
Consolidated, would your company go forward with the 
present project, that is, would it accept a certificate with 
such a condition in it? A. You mean if the Upper Penin- 
sula were not served? 

Q. Yes. A. Yes, the agreement between Michigan Wis- 
consin and Michigan Consolidated provides that if service 
is not rendered to the Upper Peninsula that they take the 
gas and use it in their markets. So that Michigan Wiscon- 
sin is assured of the sale of the gas. 
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Q. It is assured of the sale, either at the Upper Penin- 
sula or to Michigan Consolidated in whatever other mar- 
kets it may have? <A. Yes. 
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Q. Is that agreement part of this record, do you know? 
A. I believe it is. 

Presiding Examiner: How much do you get for that? 

The Witness: It would be the system rate, I believe it is 
42 cents. 

Presiding Examiner: The same as if it went to the north? 

The Witness: Yes, sir. 

Presiding Examiner: While we are on that, there is one 
blind spot in what has been produced, before we get any 
further away. You mentioned a combination sale to Mich- 
igan Consolidated, part of which was interraptible, and 
that is the three million you mentioned, Mr. McGrath? 

Mr. Jerome McGrath: Yes. 

Presiding Examiner: You didn’t—at least I couldn’t 
identify—how to find out how much the combination cost 
would be. We might ask the witness there. 

Mr. Jerome McGrath: Yes. 

Presiding Examiner: Was that combination cost 52 cents? 

Mr. Jerome McGrath: He could answer that, of course, 
Mr. Examiner, I think the mechanics are provided for in 
the tariff? 

1846 

The Witness: It is at the same rate, the system rate. 
And, of course, I might say that this three million Mef had 
no relationship to the Upper Peninsula, it was part of an 
arrangement to permit— 

Presiding Examiner: It could be used up there? 

The Witness: No, sir, that has nothing to do with it, Mr. 
Examiner. 


By Mr. Jerome McGrath: 


Q. The Examiner’s question was, it could be used up 
there. A. It could be, certainly, but that wasn’t the pur- 
pose of it, the purpose was to accommodate other con- 
sumers. 
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Presiding Examiner: There was no covenant that it 
wouldn’t be, and the fact was that they needed a high load 
factor up there, and your own negotiations established that. 
The fact of it was, does it cost 52 cents? All I am trying 
to find is the parallel. You offered them 52-cent gas at a 
95 per cent load factor. The three million produces almost 
100 per cent load factor, so there is a comparison basis. 
So did it cost Michigan Consolidated 52 cents? That is 
the sole question. That is the blind spot in the comparison. 

The Witness: No, it would cost Michigan Consolidated 
the same as the system rate, which is 42 cents. 


By Mr. Jerome McGrath: 
Q. Now, I am not sure that IJ understood what you said 
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a little earlier in response to a question by Mr. Goldberg, 
but my notes indicate that you stated that you proposed a 
rate to Michigan Gas and Electric Company if Michigan 
Wisconsin were to construct the facilities in the Upper 
Peninsula at the Wisconsin rate at Menomonie and then 
added to that the costs that would be incurred in construct- 
ing the facilities north into the Upper Peninsula. And, I 
believe you indicated then that the rate would be on the 
average of 52 cents, is that right? A. That is correct. 

Q. In other words, you were proposing there a more or 
less zone rate? A. That is what it would amount to, yes, 
a zone rate. 

Q. Did that offer to Michigan Gas and Blectrie get down 
to a point where a pro forma tariff reflecting such zone, 
let’s say, was offered to them, or discussed? A. It was 
discussed with them, and a draft was made up of the com- 
ponents that would be necessary to yield that average rate, 
yes. 

Q. And under that tariff that was—the studies that were 
offered, was it a rate—let me ask you, what were the de- 
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| mand-commodity components? A. I don’t quite really— 
I think the commodity component was 99-something cents. 
And I think the demand was $4.75. It could be checked. 
T am just trying to recall 

1848 
from memory. 

Q. And that would constitute, then, a separate zone on 
Michigan Wisconsin system? A. I would think so, although 
that rate might have to be made available to either custom- 
ers on the system, but at 52 cents, and 95 per cent load 
factor, it is doubtful whether any other customer would 
take it. 

Q. Why would it have to be made available for the cus- 
tomers if it was in the nature of a zone rate? You mean 
in that zone, Or in that area? A. Well, because that con- 
templated the taking of higher load factor than the system 
average. 


* * * * * * . * * 
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Q. Is that offer to Michigan Gas and Electric still open, 
do you know? A. Yes, sir. 

Q. At that zone rate, let’s call it. A. On the same terms 
and conditions that Michigan Consolidated have offered to 
buy the gas, it is open to— 

at the Menomonie delivery? A. Yes. 
one rate offer, so to speak, 
iminary negotia- 
A. No, I don’t 
with Michigan 


system rate. 

render that kind of service to Michigan Gas and Electric. 
Q. Going back once again to this 30,000 Mef per day that 

you have agreed to purchase for Midwestern above the 

158,000 Mef per day to the extent it may be available, at 
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what rate would Michigan Wisconsin sell that gas to its 
distributors, such gas as it purchased from Midwestern? 
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A. Well, it would be at our filed rate. If it was overrun 
gas it would be at the commodity rate. Ifa customer hasn’t 
used up his demand cost, it would be at the regular rate, 
but I would say that any additional gas over and above the 
contract demand then would be at the commodity rate. 

Presiding Examiner: Can I inquire, I don’t know whether 
T understand it, because I am not familiar with these tariffs 
—what tariff is it? What schedule of your tariff is it? 

The Witness: That is the ACQ rate, demand commodity 
rate that we have. 

Presiding Examiner: That means after they have used 
180 days, not after they have used it every day. In other 
words, after 180 days—overrun means after that? 

The Witness: Yes. 

Presiding Examiner: And that means that, therefore, 
any amount taken beyond 180 days would be taken under 
an interruptible rate and that is the ‘‘I’’ rate, isn’t it? 
What do you call your interruptible schedule? 

The Witness: That is the overrun gas. 

Presiding Examiner: What do you call it? What is the 
schedule? Where is your tariff laid out? 

Mr. Shannon: Mr. Examiner, it is Exhibit 68. I might 
say that that is the ACQ-1 rate that we propose. We had 
a hearing before Examiner Binder and in his decision he 
recommended, or in his decision required us to make a 
separate ‘‘I’’ schedule covering 
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the sale of the overrun gas. 

Under Exhibit 68, which was our initial tariff filing, we 
did not have a separate schedule and the gas would be sim- 
ply sold at the commodity charge, the overrun gas. 
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The Witness: That is what I was looking for. It is Sec- 
tion 7.3 in our ACQ-1 rate. 

Presiding Examiner: All right. 

The Witness: Which, pursuant to the Examiner’s deci- 
sion, we have to file. 

Presiding Examiner: That is what was confusing to me. 
I remembered there was an interruptible tariff, but I 
couldn’t remember what schedule in the tariff. You have 
cleared it up now. I just wanted the record to show it. 

What that really means is that those who purchased be- 
yond the 180 days pay the commodity component of the 
rate only. Now, when you answered a while ago that the 
cost to Michigan Consolidated on the hypothesis that they 
would get all of the three billion in addition, your figure 
was 42 cents. 

The Witness: Yes, I would like to explain that three bil- 
lion, if I might, Mr. Examiner. 

Presiding Examiner: Well, first of all, let’s just take the 
main assumption that they get all of it, which is the possi- 
bility. Now, they are going to pay for all of that amount 
of the three billion at the commodity rate, aren’t they? 

The Witness: No. 

1856 

Presiding Examiner: Why not? It is interruptible gas, 
isn’t it? It is beyond 180 days, isn’t it? 

The Witness: It is provided in the tariff that they will 
pay the average rate, or whoever takes any portion of the 
three million will pay the average rate. 

Presiding Examiner: So that is an exception to your 180 
day rule? 

The Witness: Yes. 

Mr. Shannon: This Section 7.4, Your Honor, which you 
will find on first revised sheets of Exhibit 68. 

7.4 which provides that those poor load factor customers 
who want to give up part of their 180 day volume can ten- 
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der it and the released gas is made available to all custom- 
ers who want to buy overrun gas or released gas on @ pro 
rata basis and the three million Mef that Mr. McGrath has 
referred to is not—Consolidated has the same right and 
no greater right than any other customer to share in any 
overrun gas that is available, but the poor load factor cus- 
tomers wanted to be assured that they could release at least 
three billion feet a year so you will notice the first proviso 
in 7.4 is that the volumes which buyers desire to release 
hereunder up to an aggregate of three billion or three 
million Mef any contract year shall be authorized by seller. 
In other words, the poor load factor customers have a right 
to release at least three billion feet a year and Consolidated 
agreed in order to help out the poor 
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load factor customers that it would purchase up to three 
billion if nobody else wanted it. 

Then you will notice on the top of page 9 that for the 
released gas, in addition to the commodity price, the pur- 
chaser has to pay the demand charge of 15.9 cents. So he 
pays the full system rate on that released gas, and the cus- 
tomers who release it get a credit on their demand charge. 
This was worked out in that hearing which was before Ex- 
aminer Binder to cushion the impact of the shift to a de- 
mand commodity rate on the poor load factor customers. 

This is not the situation where Consolidated has a right 
to three billion feet; whatever released gas is released, 
must be available to everybody who wants it, but Consoli- 
dated as an accommodation made the commitment they 
would underwrite the thing to the extent that if nobody 
else wanted up to three billion they would take it. 

Presiding Examiner: Of course, that had to be with 
Michigan Wisconsin’s consent, didn’t it? 

Mr. Shannon: Yes, sir. 
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Presiding Examiner: Did everybody else have an oppor- 
tunity to commit for it? 

Mr. Shannon: Everybody else would have an opportun- 
ity. In other words, everybody is— 

Presiding Examiner: I mean to make the same special 
agreement now that if nobody else wanted it they would 
take up 
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the three million. Did Michigan Gas and Electric have a 
right to do that? 

Mr. Shannon: Michigan Gas and Electric, everybody else 
was heard. 

Presiding Examiner: I don’t think you understand what 
T am saying. 

This is a special contract. It is not under the tariff. It 
is a special contract, beyond the tariff. 

Mr. Shannon: No. 

Presiding Examiner: That is what you just told me, that 
Michigan Consolidated has made a special contract under- 
writing the three billion. 

Mr. Shannon: Underwriting the ability of Michigan Wis- 
consin to release three Dillion feet if the poor load factor 
customers want to release it and improve their load factor. 
That would be in the service agreement. 

Presiding Examiner: What I am asking you is did Mich- 
igan Gas and Electric have an equal opportunity to make 
such an underwriting contract? 

Mr. Shannon: Certainly. Everybody in the hearing had 
it. Nobody wanted it. In other words, this was an accom- 
modation by Michigan Consolidated of the poor load factor 
customers. That is all spelled out in Examiner Binder’s 
decision. In other words, this was to cushion or to help out 
poor load factor customers because you see here, if the gas 
is released, Michigan 


68 


(1861) 


1859 


Gas and Electric Company wants some of that released gas, 
it is entitled to its pro rata share. Consolidated is entitled 
to no more released gas than any other customers. In other 
words, it is divided among those who want it. But there is 
the obligation, in other words, the underwriting by Con- 
solidated that it will purchase up to three billion feet any 
release gas that other people don’t want to buy. 


* e * * * * * Sd * * 
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Q. Yes. How did Michigan Wisconsin arrive at the 
figure of 180 days for the MDQ under your proposal here? 
Presiding Examiner: What is that MDQ? 
Mr. Jerome McGrath: Maximum Daily Quantity, I 
believe Mr. Examiner. 


1861 
Presiding Examiner: All right. 


By Mr. Jerome McGrath: 

Q. Is that right? A. Yes. 

That is the ratio of the amount of gas avalaible on the 
annual basis to the peak day capacity of the system. It is 
simply 180 days times the amount of peak day demand 
that the company can offer—180 days equals the amount of 
gas. 

Q. I understand that, but what I am driving at is how 
how did you conclude that you would increase your 
maximum daily quantity from 160 to 180. What were the 
figures that you used? What was the mechanical step 
that you took to arrive at the 180 day figure rather than, 
say, 190, or 200 or some other such figure? A. Well, as I 
say, the availability of the annual gas and the peak day 
capacity of the system. The new sources of supply from 
Midwestern increases the annual supply and does increase 
the pipeline capacity, but not in the same degree as we had 
before because of storage. 
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So that by getting the Midwestern gas we increase our 
annual amount proportionately more than our peak day 
capacity. 

Q. Could you by reference to any exhibit that has been 
submitted here give us the figures and steps that were taken 
to arrive at 180 days? A. In Exhibit 8, the column headed 
‘¢Maximum Daily Volume’’ 
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indicates the MDQ and is geared to the capacity, peak day 
capacity of the system. 

Presiding Examiner: That doesn’t mean anything to me. 
In fact, none of this has yet. 

The Witness: Well, Mr. Examiner, with our pipeline 
capacity and storage whenever this— 

Presiding Examiner: I realize this. I am quite familiar 
with the use of storage, Michigan gas storage on Panhandle 
and all the rest of it. He has asked you how you get there. 
All you have stated is some formula or other, elements and 
all that, but how did you arrive at it? 

There are several ways you can go about it. Actually 
what you did was to take every one of your customers, 
study their load factor, figure out what the probabilities 
were, figure out what your storage requirements were and 
match the two together, that is what you did. Now, what 
are the figures? 

The Witness: The total peak day capacity, Mr. Ex- 
aminer, is limited by our availability from storage and our 
pipeline capacity which is the 1,270,000,000 shown. 

We also have to keep it within the annual gas available 
which is the 234 billion. 

Mr. Jerome McGrath: They show on the exhibit. 

The Witness: Yes. 

Presiding Examiner: Now, if you divide one by the 
other, do you get 180? 
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The Witness: If you divide the 228 by the 1,270 you get 
180. 

What is left over is the overrun gas of five billion feet. 

Now, if you want to make it 181 or 182, you would come 
out with the 234. But we need to provide some flexibility. 
There is, I think, a 2 per cent tolerance in our annual 
limitation and that five billion feet is enough to take care 
of that. 


* * 


Cross-Examination 
By Mr. Vieth: 
* * * * * 
1887 

Q. Did I gather from your answer to one of Mr. Gold- 
berg’s questions, yesterday, that you do not consider this 
extension up to Merrill, one branch of the ‘‘Y”’, and Antigo 
the other branch, to be a lateral? I am talking about you 
now and your company. A. Oh, I think it could be called 
a lateral, yes. 

Q. But I take it that you had some doubt about that 
yesterday that you thought perhaps that might be a main 
line, is that right? A. No, I just said it was part of the 
whole project, but I think you could look at it as a lateral. 


* * * * * * * * * * 
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Q. Mr. Thompson, just before the noon recess I read 
into the record a number of figures with respect to the four 
communities as to which it is proposed to extend laterals 
in your Wisconsin Valley proposal, three of them with 
respect to Wisconsin Valley and the fourth Seymour which 
is a proposed lateral off your present lateral up to Green 
Bay. 

And the net result of the figures was that none of the 
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four communities would support the proposed laterals 
under the Michigan Wisconsin so-called ten-cent formula. 

I asked you to check the accuracy of those figures during 
the noon hour, and I will ask you whether you have had an 
opportunity to do so, you and your associates? A. Yes, 
we checked it during the noon hour. 

Q. And were the figures I quoted accurate? A. They are 
substantially correct. 

Q. And it is a fact, then, that the proposed laterals to 
those four communities are not feasible if 


1895 
effect is given through your so-called ten-cent formula, 
is that right? A. Under the assumptions which you made, 
that would be correct. It wouldn’t come within the ten-cent 
formula. 

Q. And actually the assumptions that I made and the 
calculations that I made did not take into consideration 
the overhead factor of 11 per cent which you ordinarily 
add to the cost in applying the ten-cent formula, isn’t that 
correct? A. Yes, that should be added to the cost. 

Q. And if that were added, the discrepancy, or the failure 
to meet the ten-cent formula, would be even greater, isn’t 
that right? A. Yes, that is right. 

Q. Mr. Thompson, I will hand you a copy of Exhibit 33 
in this proceeding, page 1 of which contains a map showing 
the Iowa Southern territory and the proposed laterals to 
the four Iowa communities about which we have been 
speaking. 

Mr. John McGrath: Is that an exhibit in these proceed- 
ings? 

Mr. Vieth: It is an exhibit in these proceedings. It is 
No. 33, page 1 of Exhibit 33. 

By Mr. Vieth: 
Q. I will ask you to examine the proposed laterals 


shown on that map to Leon, to Corydon, and the one 
lateral that 
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goes up past Moravia and up to Albia, and ask you whether 
there is any substantial difference between the laterals 
there proposed and the laterals to the four communities in 
Wisconsin, Hortonville, Bear Creek, Seymour, Bonduel; is 
there any difference between the proposed laterals with re- 
spect to the possibility of your company serving them, 
constructing the laterals? A. Well, I think there is this 
difference, that these laterals in Iowa are off the existing 
main line, whereas the laterals in Wisconsin or the service 
in Wisconsin is part of the over-all project, and stems from 
a branch or another lateral that is not yet constructed. 

Q. Is that even true as to the Seymour, Wisconsin, 
lateral? A. Yes, I think to this extent, that whether it was 
more economical to service it from the existing line or 
from the 16-inch line to be constructed depends upon the 
location of the 16-inch line. It presumably could have been 
routed so that that new town could have been included off 
of the new line rather than the old line. 

Q. Now, Mr. Thompson, having established that the four 
Wisconsin communities discussed do not comply with your 
ten-cent formula, let me ask you whether the Iowa Southern 
proposals in Exhibit 33 and Exhibit 34, assuming they do 
comply with the ten-cent formula, whether or not these 
proposals would contribute more to main line costs and 
economic 
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operation than the proposals in Wisconsin that we dis- 
eussed? A. I don’t know how you would make that com- 
parison, since the towns in Wisconsin are a part of the 
total project. 


(1903) 


1903 
FurtHer Cross-ExAMINATION 


By Mr. Goupserc: 


1904 


Q. The other matter, Mr. Jerome McGrath touched on 
this morning. ¢ 

J think he asked you when Michigan Consolidated came 
into the picture following the unsuccessful negotiations of 
Michigan Wisconsin with Michigan Gas and Electric and 
others in the Upper Peninsula. I would like to try and 
pin down that date a little bit more definitely, if I can. 
My notes indicate that the last meeting in the Upper Pe- 
ninsula between Michigan Wisconsin and the representa- 
tives up there of Michigan Gas and Electric and others was 
on March the 20, 1959. 

Now, can you pinpoint how soon after that Michigan 
Consolidated came into the picture? A. I don’t know ex- 
actly, Mr. Goldberg, because we were endeavoring to find 
some way of serving the Upper Peninsula, and I think 
Michigan Consolidated, within a week or so after that, 
had suggested the possibility that they might be able to do 
this proposal, and, of course, Michigan Wisconsin at that 
time was anxious to get some proposal so it could file its 
application. And so it was between the date 


1905 
you mentioned and the time we made our filing. 


a e e * s a a a 
1906 
Repmect ExaMInaTIon 


By Mr. SHannon: 
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Q. Now, Mr. Thompson, coming back to the Central Wis- 
consin area, which came first, the decision to serve that 
area, did that come first, and was that followed by an engi- 
gineering design of the most economic facilities to serve 
those communities? A. Well, in this particular project, 
of course, the main design is the trunkline to bring the 
Canadian gas. and then the markets that have been seek- 
ing gas there were part of the Central Wisconsin project, 
and were fitted into the design to give the most economical 
over-all project that we could. 


1912 
By Mr. Goupperc: 


Q. Isn’t it a fact that the policy of Michigan Wisconsin 
from its inception and at its inception was to render city- 
gate service? A. Yes, that is the way the line was first 
operated. 

Q. And in 1950, I believe it was, Michigan Gas and Elec- 
tric wanted service for certain towns in Southwestern 
Michigan, Buchanan, Niles, and some of the others that 
it serves there, and wanted city-gate service. Do you recall 
that? A. I wasn’t personally familiar with it at that 
time. But I know what event you are talking of. 

Q. And it was Michigan Wisconsin’s position that Michi- 
gan Gas and Electric should come to Michigan Wisconsin’s 
line to secure that service, right? A. I believe that was 
correct. 

Q. But the Commission held, did it not, that that would 
be discriminatory in view of the city-gate policy of Michi- 
gan Wisconsin, and that Michigan Wisconsin should either 
provide city-gate service or provide a rate differentiation, 
isn’t that so? A. Yes, I think so. 


75 


(1912) 


Q. Now, the first time—I believe you have already said 
this—that this ten-cent formula made its appearance 


1913 
was in connection with Docket G-2306, isn’t that right? A. 
Yes. 

Q. Now, from what I understand you said in response 
to Mr. Shannon’s questions, you are continuing this policy 
in the Wisconsin River Valley of city-gate service, are you 
not? A. Yes. 

Q. But with respect to the Upper Peninsula of Michigan, 
city-gate service is not proposed, isn’t that right? 

Mr. Shannon: That is objected to on the ground that it 
is argumentative. 

Presiding Examiner: Well, it may be, but it isn’t any 
more than the facts require. You may close the gap, and 
that is why it may be considered an argument. I think it 
does close the gap. 

Go ahead. 

The Witness: I think it is obvious that we are not. 


* e ° e ° ° ° e 
1921 
Joe E. Ross 
resumed the stand and testified further as follows: 


Mr. Shannon: He is available for cross-examination, Mr. 
Examiner. 
Cross-ExXAMINATION 


By Mr. Keatrne: 


Q. Mr. Ross, you are the engineering witness, I assume? 
A. Yes, sir. 

Q. And you will be able to answer all questions that deal 
with the engineering design and the various facilities of 
this entire system? 
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1922 
A. I will attempt to, yes, sir. 


1946 
Reprmecr ExaMinaTIon 
By Mr. SHannonw: 


Q. Mr. Ross, would you refer to Exhibit 4, page 2, and 
the proposed line to Marinette and Menominee which starts 
near Weyauwego? You show at the end of that line a 


1947 


delivery to Michigan Consolidated of 37.2 kw, that being 
37,200 Mef. 

Have you made any study of what facilities would be re- 
quired, that is, what sized facilities would be required to 
extend from Weyauwego up to that point if the delivery 
to Michigan Consolidated at that point of that volume were 
not made and you served only the other load shown on 
that line? 

Mr. John McGrath: May I have that question, sir? 

11, wait. I want to have the question. Where did you 
find the 37—— 

Mr. Shannon: It is at the end of the line, Mr. McGrath. 
The top. 

Mr. John McGrath: I see. Thank you. 

The Witness: Yes, sir. I did make a study for the sizing 
of that line on the assumption that the 37.2 kw, or 37.2 
MMef per day were not required at the delivery point be- 
yond Menominee and I did determine that instead of a 16 
inch line being required that if only the quantity shown for 
those other markets in the valley were to be considered 
that 74.5 miles of 8 inch pipeline, which would start at the 
top near Weyauwego and extend up near as far as the 
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Oconto tap, plus 16.2 miles of 6 inch line to extend from that 
point as far as the Menominee tap, would service those 
loads, but it would be a management decision as to whether 
or not provision should be made since there is almost 100 
miles of line going into a new 


1948 


open territory, whether some provision would be made for 
further development of the system. 


1949 
George O. Phillips 
resumed the stand, and testified further as follows: 


1955 
Reprmecr Examination 
By Mr. Saannon: 


Q. Mr. Phillips, you were here when Mr. Ross testified 
on direct, were you not? A. Yes, sir. 

Q. Do you recall his testimony with reference to the 
smaller size pipe which would be required on the line up 
to Menominee if the delivery of 37.2 MMef at that point 
were not made for Upper Peninsula. 

Could you tell us what the cost would be of those smaller 
facilities that he specified, namely, 74.5 miles of 8 inch and 
16.2 miles of 6 inch? A. Yes, sir. 

The 74.5 miles of 8 and 16.2 miles of 6 would come to 
$2,361,000, including the 11 per cent overhead. 


2694 
Hugh Daly 


was recalled as a witness and having been previously duly 

sworn, was examined and testified further as follows: 

* * ° e * . . ° * e 
Cross-Examination by Mr. Kzatrne: 
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Q. As a prelude to my next question, I want to ask this: 
You have a proposed contract with Cleveland Cliffs, which 
is Exhibit 59. Now, under that contract they have an an- 
nual contract quantity of approximately 4,400,000 Mef, is 
that correct, sir? A. That is correct. 


Q. Now, do you consider that firm gas? A. Yes, sir. 
° * * * 
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Q. Or whether there is an interruptible market for gas 
at those prices? A. I most seriously doubt that there is at 
the present time an interruptible market at all in the Upper 
Peninsula for gas except if it is sold under extremely dis- 
tressed conditions. 

Now, let me point out my feeling on that situation. 

As far as the Cleveland Cliffs people are concerned, they 
have no desire for interruptible gas as such under the 
period of their contract for at least the first three years of 
their operations. They would have a contract obligation 
to take more gas than they would be able to consume while 
their load was building up. 

As far as the Upper Peninsula distribution companies 
are concerned, they would certainly be in very much the 
same situation. 

Now, there are, of course, some operations in the Upper 
Peninsula on which gas could be used as a replacement 
for coal. But those are in distress sale circumstances in 
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which you are putting it under a boiler for steam genera- 
tion generally for electric power generation. 

Now, if circumstances were to arise—— 

Presiding Examiner: Let me ask you right there. What 


2721 


makes that distress? That isn’t distress all over the United 
States, is it? Gas is being burned in a lot of boilers. 

The Witness: Is it distress from a price-wise standpoint. 

Presiding Examiner: It may distress the coal people. 

Mr. John McGrath: That is obvious. 

The Witness: No, Mr. Examiner, I am not making my- 
self clear, I guess. 

If we were buying gas under this contract at 42 cents, 
then I would say that there is not an economic market in 
the Upper Peninsula for the sale of any large volume of 
interruptible gas. 

Presiding Examiner: Under boilers even? 

The Witness: Even under boilers, that is right. 

Now, if, however, there was gas available, as we dis- 
cussed this morning, at 26 cents to Michigan Consolidated, 
then it might be possible to take that gas and put it under 
some boiler some place in the Upper Peninsula at a price 
which would be perhaps somewhat lower than the cost of 
coal. 

On the other hand, we feel that it would generally be a 
misuse of gas, that there are more advantages to sell the 
gas, more desirable places to put it and that there is no 
economic justification for disposing of the gas in that way. 


By Mr. Keatine: 


Q. Then am I to understand that if you sell gas in the 
Upper Peninsula on an interruptible basis you will sell that 
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at 26 cents? A. No. I don’t think that that is a fact. I 
think that you have a great many circumstances which 
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might arise as to why you would sell gas in the Upper 
Peninsula. 

J think we have to take, let’s say, one, Cleveland Cliffs, 
as an example of this situation. 

Now, let’s suppose they come to the fourth year of their 
contract and they desire to purchase some additional gas. 
You then have to take into consideration as to what use are 
they going to make, do they really want firm gas, and if 
they want firm gas, then I think they should be required to 
pay the firm price for it. 

If they want really truly interruptible gas then you say 
what is that interraptible gas going to compete? Is it 
going to compete with No. 6 oil? And if it is going to 
compete with No. 6 oil, then we would sell that gas or be 
able to sell that gas to them at some price which was some- 
what less than No. 6 oil would be advantageous to them, 
let’s say 42 cents. 

Now, on the other hand, if you take a situation of a 
company such as Michigan Gas and Electric is proposing 
to sell gas to the Mead Paper Company, now they say that 
Mead, according to their exhibits, buys coal for 35 cents a 
ton—equivalent cost of 25 cents, per Mef. 

Now, that obviously—you can’t sell them gas at 42 cents, 


2723 
either to Gas and Electric or they to Mead and compete 
with that sale. So you have got to bring it in at some 
lower price. 

I say that there is no real market. There is a market for 
interruptible gas, I suppose an unlimited market, if you 
get the cost down low enough, but not a market for inter- 
ruptible gas as we in Michigan Consolidated consider in- 
terruptible gas. 

Q. My next question is this. 

Have you made any studies to determine exactly what 
that is? 

I mean would you be in a position to know if you haven’t 
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made a study? A. At what price? You see the question 
is how much: 

Q. My question is have you studied all these variables 
you have been talking about to see if possibly you could 
work something in where you could sell interruptible gas 
in the Upper Peninsula? A. I don’t think—I guess it 
comes right back to this. 

We do not see any substantial market for interruptible 
gas in the Upper Peninsula that we have been able to find 
unless you sell it at a price which is lower than the cost of 
coal and we do not propose and do not desire to sell gas 
in the Upper Peninsula at a price lower than the cost of 


coal, 
* = es s e e e e 
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Q. Mr. Daly, I believe you are familiar with the con- 
tracts of Michigan Gas and Electric and Escanaba and 
under the contracts of Michigan Gas and Escanaba they 
have to take an 85 per cent minimum load factor, whereas 
Cleveland Cliffs is permitted to take at a 60 per cent 
minimum load factor. 

In that connection, I would like to direct you to page 
470 of the transcript. A. Yes, sir, I have it. 

Q. Wherein you state that Cleveland Cliffs proposes to 
take gas at a constant volume not only throughout the 
year, but throughout each day. A. That is right. 

Q. Now, just generally and particularly in light of your 
testimony, why is there such a big divergence in the load 
factors of these various customers? A. You mean in 
the—— 

Q. In the minimum takes, excuse me. A. In the mini- 
mum takes? 

Well, the situation as far as Cleveland Cliffs is con- 
cerned and the whole thought behind negotiating this con- 
tract with Cleveland Cliffs was one in which—and this was 
after many discussions with them—but the philosophy of 
the contract was 
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that we had to come up with a proposal which in general 
limited their risks of take or pay for to an amount which 
was approximately equal to the savings which they would 
incur in using gas over oil. 

In other words, Cleveland Cliffs, in effect, said they 
would not risk more dollars than they could save. 

So, on the basis of the give and take in negotiations, it 
became clear to me that Cleveland Cliffs, at least I felt that 
this was clear to me, that Cleveland Cliffs was thinking 
about a savings in the range of approximately a quarter of 
a million dollars a year if they used gas instead of using oil. 

Now, they on the other hand, didn’t want to run a bigger 
risk of take or pay for penalties which was greater than 
that savings, so that we proposed to them this 60 per cent 
minimum take or pay for, or deficiency charge is what it 
amounts to, which would result if they didn’t take any gas 
in there paying us a deficiency charge of about a quarter 
of a million dollars a year. 

Now, the point in the negotiations was that if the de- 
ficiency penalty, if the risk which they took by entering 
into this long term contract became greater, then their 
position was that the price of gas had to become lower, 80 
that there would be this balancing of advantage and risk. 

Now, that I think is the explanation of why we got to 
this 60 per cent deficiency charge. 
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Now, as far as Michigan Gas and Electric was concerned, 
in Escanaba, they have a very substantially different sit- 
nation. In other words, the problem that was confronting 
Cleveland Cliffs was what happens if we close down com- 
pletely, what happens if we have a year in which the iron 
ore business as they know it has just been a bust, the 
Venezuela ore has under priced them or they are in a 
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made a study? A. At what price? You see the question 
is how much—— 

Q. My question is have you studied all these variables 
you have been talking about to see if possibly you could 
work something in where you could sell interruptible gas 
in the Upper Peninsula? A. I don’t think—I guess it 
comes right back to this. 

We do not see any substantial market for interruptible 
gas in the Upper Peninsula that we have been able to find 
unless you sell it at a price which is lower than the cost of 
coal and we do not propose and do not desire to sell gas 
in the Upper Peninsula at a price lower than the cost of 


coal. 
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2729 
Q. Mr. Daly, I believe you are familiar with the con- 

tracts of Michigan Gas and Electric and Escanaba and 

under the contracts of Michigan Gas and Escanaba they 
have to take an 85 per cent minimum load factor, whereas 


Cleveland Cliffs is permitted to take at a 60 per cent 
minimum load factor. 

In that connection, I would like to direct you to page 
470 of the transcript. A. Yes, sir, I have it. 

Q. Wherein you state that Cleveland Cliffs proposes to 
take gas at a constant volume not only throughout the 
year, but throughout each day. A. That is right. 

Q. Now, just generally and particularly in light of your 
testimony, why is there such a big divergence in the load 
factors of these various customers? A. You mean in 
the—— 

Q. In the minimum takes, excuse me. A. In the mini- 
mum takes? 

Well, the situation as far as Cleveland Cliffs is con- 
cerned and the whole thought behind negotiating this con- 
tract with Cleveland Cliffs was one in which—and this was 
after many discussions with them—but the philosophy of 
the contract was 
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that we had to come up with a proposal which in general 
limited their risks of take or pay for to an amount which 
was approximately equal to the savings which they would 
incur in using gas over oil. 

In other words, Cleveland Cliffs, in effect, said they 
would not risk more dollars than they could save. 

So, on the basis of the give and take in negotiations, it 
became clear to me that Cleveland Cliffs, at least I felt that 
this was clear to me, that Cleveland Cliffs was thinking 
about a savings in the range of approximately a quarter of 
a million dollars a year if they used gas instead of using oil. 

Now, they on the other hand, didn’t want to run a bigger 
risk of take or pay for penalties which was greater than 
that savings, so that we proposed to them this 60 per cent 
minimum take or pay for, or deficiency charge is what it 
amounts to, which would result if they didn’t take any gas 
in there paying us a deficiency charge of about a quarter 
of a million dollars a year. 

Now, the point in the negotiations was that if the de- 
ficiency penalty, if the risk which they took by entering 
into this long term contract became greater, then their 
position was that the price of gas had to become lower, so 
that there would be this balancing of advantage and risk. 

Now, that I think is the explanation of why we got to 
this 60 per cent deficiency charge. 
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Now, as far as Michigan Gas and Electric was concerned, 
in Escanaba, they have a very substantially different sit- 
nation. In other words, the problem that was confronting 
Cleveland Cliffs was what happens if we close down com- 
pletely, what happens if we have a year in which the iron 
ore business as they know it has just been a bust, the 
Venezuela ore has under priced them or they are in a 
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serious strike situation and they want to provide for that 
catastrophic contingency. 

On the other hand, from the standpoint of the distribu- 
tion companies they are not confronted with that problem, 
the customer is there, he is going to get on the line. Once 
he gets on the line he is going to use a supply of natural 
gas. That supply will fluctuate or his demand will fluc- 
tuate principally because of weather. A warm winter, 
maybe the customer or the total customers would use, say, 
10 per cent less gas than they might normally take. So 
we said, well, we don’t want to penalize the distribution 
companies for the fluctuations which might occur from 
such a situation as that. 

On the other hand, we recognized that there had to be 
some way of in effect keeping the distribution companies 
honest. We couldn’t have a situation in which they could 
come to us and say, well, we will contract for a very large 
quantity of gas which would be perhaps far in excess of 


their requirements but would still have an area of no 
deficiency charge. 
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In other words, if there was a 40 per cent swing, as 
there is in the Cleveland Cliffs contract, these people could 
tell us to, in effect, buy from the pipeline and we would have 
to buy it under take or pay for provisions—more gas than 
they actually could use. 

So we said we think the 85 per cent provisions covers all 
of the risk which is inherent in their operation and doesn’t 
put any effective penalty upon them other than requiring 
them to make a careful and honest estimate of their re- 
quirements. 

Q. Well, here is my primary objection to your proposal 
here. That 60 per cent almost straps down two billion 
cubic feet of gas—well, two million Mef, I guess, a year, 
that could be used elsewhere. Now could you not avert the 
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very thing that you fear and that Cleveland Cliffs fears by 
having a set provision in your contract whereby if there 
is a strike or some other great adversity that you could sell 
the gas elsewhere? 

Now, if my recollection is correct, Mr. Van Hoef testi- 
fied that in your Detroit area, that they had no specific 
provisions for gas that might be available to them because 
of strike, but they could put it in storage or dispose of it 
elsewhere. Do you see what I am driving at, sir? A. No, 
I don’t think that I do, but let me maybe try it again. 

You spoke first of tying down two billion feet of gas. 
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Now, it doesn’t tie the two billion feet down in any way 
or the four billion feet. 

Let’s suppose we have a situation in which Cleveland 
Cliffs does not take two billion feet of gas—and this is 
the whole essence of our proposal—then we take that two 


billion feet and sell it somewhere else in our market and 
we, of course, have to sell it on an interruptible basis be- 
cause the next year Cleveland Cliffs, we hope, is back tak- 
ing their full requirements. 

Now, we say we can get 42 cents in our market, some- 
where in our market, for this gas, and we will recover, 
therefore, the cost of gas by this displacement sale. So we 
are not tying it down. We are selling the gas to another 
customer. 

Now, I am not probably answering your question, be- 
cause I guess J don’t understand it, but I am just pointing 
out that there isn’t this tying down. 

Q. Well, my point is in light of the fact that Cleveland 
Cliffs—that there has been testimony that they intended 
to take such a constant volume not only throughout the 
year but each day, my whole point was you should be able 
to fix the amount they want within a much closer range 
than 60 per cent and if they fear some adversity such as a 
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strike, could not that be handled by a specific stipulation 
of contract, thereby allowing firm gas to go elsewhere? 
A. Well, Mr. Keating, the trouble is the things which are 
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likely to occur are so vast—that is what we are trying to 
cover here—you keep in mind, of course, first that Cleve- 
land Cliffs are purchasing or contracting to purchase gas 
for three plants, none of which are built at the present 
time. One is under construction. Two are soon to come 
into construction. They are buying gas to make a pellet 
which they haven’t made, except in an experimental basis, 
and to make a pellet which nobody has bought, except in 
limited quantities. They are competing against foreign 
ores which are in the future at some uncertain price. 

They are competing in an area in which there are vast 
technological changes being made in the steel business at 
the present time. 

They have the prospects of fluctuating markets in the 
steel business in relation to the national economy. 

So the strike is only one of dozens of different things 
which can occur in this thing and, therefore, they say they 
have to have this flexibility of give and take. 

Now, on the other hand, they want the right to be able 
to buy the gas if everything goes well, and that is where 
Michigan Consolidated’s whole justification for being in 
this situation lies. 

One of our most important reasons why we are here is 
that we can give to this operation, which is an important 
one, and which has got so much promise for the Upper 
Peninsula, the 
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flexibility which, unfortunately, nobody else can give and 
we can give not because we are some great business genius- 
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es, but because we have got the size company to handle this 
fluctuating load. 

Q. Well, let me move on to this question, sir. 

Does Michigan Consolidated feel that it is taking a great- 
er risk in serving Cleveland Cliffs’ industry with a 60 per 
cent minimum than in serving Escanaba with an 85 per 
cent minimum. If so, why is it willing to take this risk? 
A. I would say the answer is yes, we are taking a greater 
risk and the reason that we are taking the greater risk—I 
don’t want to get moral again about this situation, but—— 

Presiding Examiner: Don’t do it. 

The Witness: Well, let me say. You asked me the reason 
why. 

We are doing it because of the fact that we hope and ex- 
pect that this operation of possessing load grade ore will 
continue to exist and will expand. We are looking for the 
economic benefits which will accrue to us and to the Upper 
Peninsula if that occurs. 

On the other hand, I think that we have to be—at least 
take some credit for being somewhat altruistic which I feel 
we are in here in taking a risk which under normal circum- 
stances we might not desire to do. This service to the 
Upper Peninsula 
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is a matter of great interest in the State of Michigan. It 
is of great interest to the representatives of the public in 
the State of Michigan. They want the thing to work, and 
when Cleveland Clifs says that it can only work on this 
basis of giving them flexibility, we have come up with a 
proposal which gives them that flexibility. 
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Q. In order words, you are selling at 52 cents to Cleve- 
land Cliffs and 70 cents to Escanaba and Michigan Gas and 
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Electric? A. Oh, no, not a bit. That price to Cleveland 
Cliffs of 52 cents is no more than the price to Michigan Gas 
and Electric of 70 cents. Those two prices are comparable 
on the basis of the load factors under which those two cus- 
tomers purchase that gas. And there is no benefit to Cleve- 
land Cliffs in this contract which is not given to Michigan 
Gas and Electric. 

Presiding Examiner: The only trouble is that Michigan 
Gas and Electric is assumed to have a certain load factor, 
and is not allowed because of the type of tariff to create any 
different 
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one, isn’t that right? That is what makes your statement 
true, if it is true. I don’t know what your calculations is— 
that is what you mean, the calculation. 
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Q. Does your company presently hold franchises for any 
towns in the Upper Peninsula? A. No, we do not, and have 
made no effort to obtain them. 
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Q. Let me ask you this. At the end of ten years, sup- 
posing Cleveland Cliffs refuses to renew their contract 
with you, where is your pipeline to the Upper Peninsula? 
A. Well, we would then certainly be in a situation in which 
the pipeline would still be serving the distribution com- 
panies of the Upper Peninsula. And to an extent we would 
have a pipeline which was not earning a fair return upon 
the investment. But take the situation, we are a company 
with a current investment of 360 or 370 million dollars. 
Ten years from now I expect if that continues it is going to 
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be well over a half a billion dollars of investment in our 
plant. Now, if we have a situation in which we have a 
pipeline up here 
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that we have put eight million dollars in to, and we hope 
that it will pay out over 20 years, and if at the end of ten 
years we have found that the principal customer is gone, 
then we have, say, at that time three and a half or four 
million dollars of unproductive property out of a half a 
billion dollars worth of total investment. 

Now, take, in contrast, the situation that Michigan Gas 
and Electric is facing, because they are proposing a 10- 
year contract. They have total assets in gas facilities of 
only about six and a half million dollars. And they are pro- 
posing to invest 12 to 13 million dollars in the Upper 
Peninsula. And if at the end of ten years that service goes 
out to Cleveland Cliffs under their contract, they are in 
financial bankruptcy, indeed they are in bankruptcy at any 
time this thing doesn’t work. 


Hugh C. Daly 
* ° * s * 


Cross-EXAMINATION 


By Mr. Govpserc: 


Q. Mr. Daly, you indicated that since you appeared here 
in connection with your direct testimony you have had sub- 
sequent discussions, as we call them, with Cleveland Cliffs, 
is that correct? A. Yes, we had one meeting with repre- 
sentatives of Cleveland Cliffs after I appeared here, and I 
think I have talked to them a couple of times on the tele- 
phone. 
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Q. As a result of those discussions, have any changes 
been made in the agreement which has been marked for 
identifica- 
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tion as Exhibit No. 59? A. No, they said they were satis- 
fied with the agreement, and they did not ask us to make 
any changes. 

Q. Has any agreement been reached with them as a re- 
sult of your discussion as to revisions of the contract to 
be made at some future date? A. No, we have not—as I 
say, they have not indicated any desire to change any of the 
provisions of the contract. My understanding is that they 
will sign this contract as it is here today, in the event that 
we are certified for the service. 


Sd e e * . * * e * e 


Q. Mr. Daly, I think the record already shows this, but 
as a preface, Michigan Consolidated does not have 
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any present operations in the Upper Peninsula, is that 
correct? A. That is correct. 

Q. Your principal market area is Detroit and its en- 
virons, is that right? A. Well, we serve 125 communities 
in the Lower Peninsula of Michigan extending from De- 
troit to Traverse City and west to Grand Rapids. 

Q. But is it correct that Detroit is your principal market 
area? <A. Detroit is the largest city in Michigan. We 
serve Detroit and we serve Grand Rapids, which is the sec- 
ond largest city, and we serve a number of other towns. 


(2801) 


Q. By using Exhibit 41, which shows your estimated and 
actual requirements for your southern areas in Michigan, 
it appears, does it not, that the market in Detroit, or what 
you call your Detroit District, represents about 80 per cent 
of your business? A. That is correct. 


Q. That raises the next question with me. 

At any time in your negotiations, if I may refer to them 
as that, with Michigan Wisconsin Pipe Line Company with 
respect to service to the Upper Peninsula by Michigan Con- 
solidated, did you request the application of the ten-cent 
formula for that service in the Upper Peninsula? <A. No, 
because it involves an unnecessary subsidy which we would 
have to pay, Michigan Consolidated would have to pay, 
and which we have no desire to have imposed upon us. 

Q. Did you discuss with them the availability of the city- 
gate policy for the Upper Peninsula project in connection 
with your service to the Upper Peninsula? A. I don’t un- 
derstand what the city-gate policy is. Would you identify 
it? 

Q. Well, Mr. Thompson has testified that with respect 
to the Wisconsin River Valley project, for example, they 
considered that project as a whole, and are providing city- 
gate service. Did you request city gas service for the 
Upper Peninsula of Michigan in accordance with that same 
policy? 
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A. No, Mr. Goldberg, we approached this project from the 
standpoint that our studies showed that the Upper Penin- 
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sula could buy gas at a reasonable price and sell it at a 
reasonable price to its customers, and those customers 
would get it at a price substantially less than the price of 
competitive fuels without the necessity of having Michigan 
Wisconsin construct additional facilities which the other 
customers would have to pay for. And our project is 
based upon the assumption that the facilities which are to 
be constructed in the Upper Peninsula can be paid for by 
the people of the Upper Peninsula. 

Q. You refer to “our studies,’ you mean studies of 
Michigan Consolidated Gas Company? A. That is right. 

Presiding Examiner: Let me ask that that be supple- 
mented just a little. 

You do have an affiliated situation here. That produces 
the necessity, it seems to me, for a fuller description of 
alternative potentialities and possibilities. Where else on 
the Michigan Wisconsin system does such a situation such 
as building the line only to Menomonie indicate, where else 
on the system has that ever taken place? A. I am not too 
sure I fully understand you. 

Presiding Examiner: You have the question. Here is 
an area that the gas that Michigan Wisconsin proposes 
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to buy is to render service to, that is your broad proposi- 
tion. 

Now, where else in your entire service area, or in the 
entire service area of Michigan Wisconsin, is there any 
town or any group of towns proposed to be served by gas 
without a city-gate delivery? A. I think the entire Michi- 
gan Consolidated system is served by Michigan Wisconsin 
without a city-gate delivery. Michigan Wisconsin delivers 
some gas to Michigan Consolidated towns in the Western 
part of the State as the line passes up enroute to the stor- 
age fields. But the bulk of the gas is delivered to Michigan 
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Consolidated at the Austin Field, which is not a city-gate 
delivery station, indeed it is 120 miles or more from De- 
troit, and the transmission facilities are then constructed 
by Michigan Consolidated down to Detroit, and I feel that 
that is a situation which is very comparable to the situation 
of deliveries at Menomonie. 

Presiding Examiner: Go ahead. 


By Mr. Goupsere: 


Q. Mr. Daly, the delivery to your storage fields of the 
gas is where you want it delivered, isn’t it, because that is 
where you need it? A. No. We need the gas at the point 
where it is consumed. 

Q. But not at the time of delivery, at the time of delivery. 
A. No, you are misunderstanding, Mr. Goldberg. 
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The storage fields are not operated by Michigan Con- 
solidated. The gas is delivered out of the field at the time 
that we want it, the Austin Field. And we have to trans- 
port it from that point. 

Now, let’s say that it would be perhaps desirable if 
Michigan Wisconsin would haul it all the way down and 
deliver it to us at Detroit, but they don’t, we buy it up in 
the Austin Field and we haul it to Detroit. 

Q. Now, this haulage out of storage down to the con- 
sumer areas, that is part of your storage operation, isn’t it? 
A. No. The hauling it down is not a storage function, it is 
a transportation function. 

Q. Right. But it is in connection with the operation of 
storage to meet your requirements in your consumption 
areas, isn’tit? A. Nota bit. 

Q. The injection of the gas into storage, is that done by 
Michigan Wisconsin? A. It is. 

Q. In their field? A. In their field. 
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Q. And gas is injected for storage in part to meet your 
requirements in your consumption areas, is that right so 
far? A. It is injected in order to meet their obligation to 
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provide us service. 

Q. Now, is there any injection into storage through the 
delivery made in the storage field area of gas delivered by 
Michigan Wisconsin into storage fields owned and op- 
erated by Michigan Consolidated? A. No, they don’t de- 
liver gas into our field. 

Q. Does Michigan Wisconsin deliver gas in the vicinity 
of your storage fields which you inject into your storage 
fields? A. No. 

Q. Where do you get the gas for your storage fields? Is 
it all other than Michigan Wisconsin deliveries? A. The 
gas for the—we operate, as you know, one large storage 
field, the Six Lakes Field. 

Now, that field was built, placed in operation at the time 
of the construction of the American Louisiana line, and 
we purchase gas at Detroit, near Detroit, from American 
Louisiana, haul it up the line, put it into the Six Lakes 
Field, and take it out when we want to. 

Now, that field is essentially a storage field for American 
Louisiana gas. We don’t take gas out of one storage field 
and haul it a couple of miles and put it back in another 
storage field. 

Q. So the picture is this, then, that Michigan Wisconsin 
delivers gas into storage, and when the needs arise in your 
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consumption areas for gas, it comes from those storage 
areas over facilities owned and operated by you? A. We 
ask them to deliver the gas to us at the Austin Field, and 
they deliver it to us, and we transport it to our markets, 
a situation similar to that in the Upper Peninsula. 


94 


(2806) 


Q. Mr. Daly, can you give us the demand and commodity 
cost support for the 52-cent rate and 70-cent rate that you 
have proposed? A. If I understand your question, or what 
you are driving at, we haven’t made an attempt to break 
down 52-cent and the 70-cent rate into a demand and com- 
modity cost. 

Q. Now, not having done that, how were you able to tes- 
tify that the difference betwene 52 cents and the 70 cents 
is justified by the difference in load factor? A. Well, one 
test that we made of it was to take the assumption, which 
I think is a valid one, that this gas was gas available from 
Midwestern Gas Transmission. So we said, supposing the 
Michigan Gas and Electric Company and Cleveland Cliffs 
were buying gas from Midwestern Gas Transmission at a 
rate which that company is proposing in these proceedings, 
and at the load factors which Cleveland Cliffs and Michigan 
Gas and Electric would take the gas, what would be the 
spread between those two prices? And that calculation— 
unfortunately, I don’t have it with me at the moment— 
showed that if Cleveland Cliffs purchased the gas 
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at a 40 per cent—at an 85 per cent load factor, as they 
propose to do, and if Michigan Gas and Electric purchased 
the gas at a 40 per cent load factor as they proposed to do, 
the spread between those two prices would be approxi- 
mately 18 cents—it is a little bit more than 18 cents— 
which is the same spread which exists between the 52 
cents and the 70 cents. 

Q. Was that test that you referred to on those assump- 
tions made before or after the rates were fixed? A. I 
think the test was made before the rates were fixed. And, 
of course, there is also taken into consideration in this 
question of the rate—excuse me, let me back off on that, 
because I think maybe I am getting the time wrong. 
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We, in approaching the project, of course, approached 
it from the standpoint of, what could Cleveland Cliffs pay- 
In all of our discussions with Cleveland Cliffs we came to 
the conclusion that they would pay 52 cents, and at the 
present time they would pay no more. We also concluded 
that the average cost of gas under our proposal would be 
58 cents. 

So, of course, there has to be some dollars of revenue 
collected in order to obtain for us a cost of service which 
makes this project possible, and we then calculated—it is 
a rather simple calculation—that if Cleveland Cliffs were 
to pay 52 cents, the Michigan Gas and Electric Company 
would 
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pay 70 cents, in order to get out the number of dollars 
which are necessary. 

Then we looked at the question of, how does this rela- 
tionship of 52 cents to 70 cents compare in relation to this 
Midwestern price which I discussed? 

Q. Mr. Daly, for the record, will you state how you get 
the 58 cents? Is it the Michigan Wisconsin average cost 
plus transportation in the Upper Peninsula, is that it? 
A. Divided by the number of units. 

Q. The average cost to Michigan Wisconsin, that is that 
42 cents in round figures? A. 42 cents. 

Q. So it is 16 cents for transportation, that makes the 
difference between the 42 cents and the 58 cents? A. That 
is right. 

Q. So that the derivation of the 52 cents and the 70 cents 
is the necessity for Michigan Consolidated releasing the 
58 cents per Mef on the average, the limitation of the 52 
cents with respect to Cleveland Cliffs payment, and making 
up the difference required to meet that 58 cents by the 
other customers, and that is how you get to the 52 and the 
70, is that a fair statement of it? A. That is how you get 
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to it, Mr. Goldberg, except, as I say, we then attempted to 
apply this test to it which I discussed, and concluded that 
there was a reasonable 
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differentiation if we had come out to a situation in which 
we felt the differentiation was completely unreasonable, 
why we would have had to have looked at something else, 
I suppose. 

Q. In other words, it was in fact an incremental approach 
to the determination of cost for service in the Upper 
Peninsula as far as your company was concerned, in that, 
for example, you didn’t try to take into consideration your 
cost of gas from American Louisiana? A. That is right. 

Presiding Examiner: Could I ask, to round that out, 
what would the test that you applied to Midwestern’s tar- 
iff which is not involved show if applied to Michigan Wis- 
consin’s tariff which is involved? 

The Witness: I don’t know, Mr. Examiner. 

Presiding Examiner: You didn’t test it that way? 

The Witness: We didn’t test it that way. 


By Mz. Gorpsere: 


Q. The fact of the matter is, you can’t test it, because 
under Michigan Wisconsin’s tariff you are limited to 180 
days, whereas you have no such limitation under Mid- 
western’s tariff, you can get that 365 days a year, isn’t 
that so? A. They are a different tariff. 

Q. Isn’t my statement correct? 
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A. There is no doubt the two pipelines operate on an en- 
tirely different basis, one with storage and the other 
without, one you can take 180 days, because they don’t 
have the gas to let you take 365 days. 

Q. And that is why you can’t answer the Examiner’s 
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question? A. That is why, I suppose, we didn’t test it on 
that basis. 

I might say that we made a further test, if you are 
interested —— 

Q. I thought you completed the tests? A. Well, we 
made a further test in relation to this question of price, 
and that is that we then took the 70-cent price and made 
an effort to determine, could the gas be sold by Michigan 
Gas and Electric to its customers if they paid us 70 cents 
for it, and could Michigan Gas and Electric earn a fair 
return. And we came, of course, to the conclusion that 
that obviously could be done, and that you people can end 
up with a 61% per cent return, and the customer can get 
gas on an economic basis cheaper than another fuel. 

Q. And you decided what Michigan Consolidated, Wis- 
consin Michigan Gas and Electric can do, and what is a 
fair return to Michigan Gas and Electric, is that right? 
A. No, we didn’t have to decide that. We are offering 
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a proposal here to sell you gas. 

Now, obviously we have to sell you gas in a manner 
which results in an economic proposal for Michigan Gas 
and Electric, and so we had to assume what was going to 
happen if we sold gas to Michigan Gas and Electric at 70 
cents, what would the rate be to the ultimate consumer, 
would he buy the gas, and would you people earn a fair 
return. And we have made such a test, and found that 
you can. 

Presiding Examiner: I am not satisfied, Mr. Goldberg, 
I am trying to fill these things in, because it is a compli- 
cated subject, I am not satisfied because it is not possible 
to utilize the Michigan Wisconsin tariff or proposed rates 
to test the differentiation here. You do get an average 
cost of gas on a 180-day basis. And that is 42 cents—42.33. 

The Witness: That is right, 42.33. 
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Presiding Examiner: Now, overrun gas is already avail- 
able to add to that, to Michigan Consolidated, for the 
Upper Peninsula, and that is shown. In addition to that, 
there is 4,958,000 Mef of overrun gas which on a mathe- 
matical basis, Michigan Consolidated would have a pro- 
portionate right to obtain, which is a pretty sizable pro- 
portion. 

My recollection—and this is purely carrying it in my 
head—is 70 per cent, 70-odd per cent. 

The Witness: No, sir, 40 per cent. 

Presiding Examiner: 40 per cent? 
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The Witness: We buy 40 per cent of the Michigan Wis- 
consin gas, so we presume we could buy 40 per cent of 
overrun gas. 

Mr. Goldberg: It is 70 per cent for Milwaukee. 


Presiding Examiner: Whatever it is, I am thinking in 
terms of a method. I don’t think I should try to work it 
out, I think the Commission should. I think somebody 
else should produce it as evidence. But it seems to me 
that it is possible to approximate the 365-day supply and 
get an over-all average on some hypothesis so as to see what 
that over-all average of gas would actually cost Michigan 
Consolidated, which would then give you a basis for com- 
paring these two prices. 

Now, the reason I say that is this, and the reason I ask 
about it is this. It has already been indicated that the 
largest customer in the Upper Peninsula, an industrial 
concern, is being sold on the basis of what they will pay, 
and not on a basis of what it costs to serve them. 

It is already a below cost service. Now, if that is the 
ease, why should the ordinary consumer, who will be the 
customer of other distributors in the Upper Peninsula, 
subsidize Cleveland Cliffs, an industrial concern? 
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It seems to me, therefore, you had better sharpen your 
pencil and put some more evidence in here or are you going 
to stand with a bald-faced discrimination against the little 
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tiny household customer in the Upper Peninsula on your 
deal. 


2813 


The Witness: Mr. Examiner, we are working at that 
in the manner you suggest, and we will see what we can 
come up in the manner of your proposal. 

On the other hand, I can’t agree with the proposition 
that Cleveland Cliffs is subsidizing this poor consumer of 
the Upper Peninsula. 

Presiding Examiner: It is the other way around. 

The Witness: Or that it is the poor consumer that is 
subsidizing Cleveland Cliffs. After all, it is Cleveland 
Cliffs that is making it possible for the consumer of the 
Upper Peninsula to get gas. And, Mr. Examiner, the 
consumer of the Upper Peninsula will end up, under the 
proposal we have had made here, with gas delivered at 
the burner tip at Marquette, as far away as you can go, 
at a lower rate than the gas delivered in Marshfield, Wis- 
consin—rather, in this Wisconsin River Valley area. In- 
deed, he will end up with gas delivered in Marquette to 
the burner tip cheaper than the gas rates in New York City. 

Now, I don’t think that the consumer in the Upper Penin- 
sula is being called upon in this proceeding to pay some 
exhorbitant price for gas. 
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Presiding Examiner: I merely took your words, and 
that is that it is below cost, that is all I did. 
The Witness: I didn’t say that it is below cost. 
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Presiding Examiner: You said that it cost 58 cents. 

The Witness: I said that the average price—— 

Presiding Examiner: I am just taking your word for 
it, that is why I am suggesting that you might consider 
some other way of computing your costs. 

The Witness: The average price is 58 cents. 

Now, that doesn’t say that a customer who purchases 
gas at a 40 per cent load factor is being punished because 
he pays 70 cents, or that if a customer who purchases at 
an 85 per cent load factor is paying too much or too little 
because he purchases at 52 cents. 

Presiding Examiner: Again, all I am saying is that you 
said the 70 cents was to make up the deficiency of the 52 
cents, that is all I said. I didn’t say it, you said it. J am 
just pointing out the effects of that on the prima facie 
study basis. 

Now, if you took 42 cents for your firm gas, which is 
your 180 times your max day, and then if you averaged in 
a reasonably assumed percentage of overrun at 26 cents, 
you would get a different figure. In addition, you might 
want to calculate this transportation cost a little more 
accurately. But whatever it is, you are faced with that 
basic problem so 
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long as your stand is that your average cost is higher 
than Cleveland Cliffs was paying. 

The Witness: That is right, Mr. Examiner. And we 
can make other calculations, and we will be happy to try 
them. But when you come finally down to the thing, when 
you have made all the calculations that can be made, you 
finally come down to the fact that Cleveland Cliffs will 
not pay more than 52 cents for their gas, no matter how 
you slice it. And anybody who constructs those facilities 
in the Upper Peninsula has to end up with a reasonable 
return upon that investment. Then you come down to a 
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price that the consumer in the Upper Peninsula is going 
to be required to pay, and then you test that situation 
against the cost of other fuels and his ability to pay and 
how he varies in his relation to other customers. That is 
the way we have approached this thing. And the other 
methods of trying to work out various formulas here, we 
can try them, and we certainly will. But they don’t reach 
the ultimate point, because, no matter what the study 
shows, you can’t change the Cleveland Cliffs price. And 
that is, I think, the big problem. We haven’t been able 
to change it, nor has Michigan Gas and Electric been able 
to change it. 

Mr. Goldberg: Don’t speak for us, please, the record will 
show what the situation is. 


s ° os * ° ° e s e 
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By Mz. GoipsEre: 


Q. Mr. Daly, I would like to remove from that 52-cent 
price and 70-cent price the purchase gas component and 
direct your attention solely to the transportation com- 
ponent. 

Now, in the 52 cents the transportation component is 
ten cents, and in the 70-cent price, the transportation com- 
ponent is 28 cents, is that right? A. There is a spread, 
as you mentioned there, yes. 

Q. Now, can you give us the demand and commodity 
component that result in ten cents per Mef transportation 
to Cleveland Cliffs and 28 cents to Michigan Gas and 
Electric? A. No. 

Presiding Examiner: Let me say one more thing here, 
because I would like this record to give just as much as 
possible to the Commission, and to whoever is going 
to have to decide this, as to all of the factors. 

The ten-cent formula does have some application here, 
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and it has it not because there might not be analogies, 
but because ultimate consumers, the householders, may 
have to pay more in order to make possible this whole 
transaction. 

Now, after all, the householder, certainly on the lateral 
which is most similar to this, to wit, the Green Bay lateral, 
and the householder in all the towns below Menomonie, 
including Menomonie, is perhaps, by getting city-gate 
service, getting an advantage which the ultimate consumer 
in the Upper 
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Peninsula is not getting, by reason of the differentiation 
in price, the 70 cents as against the 52. 

The Witness: But that is not a fact, Mr. Examiner. The 
ultimate consumer in Marshfield, under the proposal made 
here by Peoples Gas Light Company, will pay $1.75 per Mcf 
for gas, on an average basis for his residential and heating 


use, whereas the ultimate consumer in market, away at the 
end of this line, under the proposal of Michigan Gas and 
Electric will pay $1.17. In other words, why should the 
consumer in Marshfield, who is already paying $1.75, pay 
some more money in order to make $1.17 rate lower? 

Now, that is the fact of this record as it stands today. 

Presiding Examiner: Wait a minute. You said Michigan 
Gas and Electric’s prices? 

The Witness: Michigan Gas and Electrie’s price would 
result—— 

Presiding Examiner : That is paying you 70 cents? 

The Witness: Paying us 70 cents—would result—excuse 
me—their present price would result in $1.17. If that rate 
were raised to a point which it would earn them a fair re- 
turn of-six per cent, the consumer in the Upper Peninsula 
as in Marquette would pay $1.25 per Mef, versus $1.75 in 
Marshfield. 
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Now, why should we have to come along and ask the 
consumer in the Upper Peninsula to pay more—I mean, in 


Marshfield, to pay more in order to subsidize the Upper 
Peninsula? 

Presiding Examiner: The way you throw another con- 
struction company in there you completely destroy any 
possibility of comparison. All I am trying to compare is, 
you said 16 cents transportation. 

Now, that is transportation which is brought about by 
reason of the fact that Michigan Consolidated is going to 
build the laterals that extend beyond Menomonie, and the 
converse of which is that Michigan Wisconsin is not going 
to build the lateral so that there can be city-gate delivery. 

Now, certainly the city-gate delivery by Michigan Wis- 
consin, which is done on the other laterals in this very 
area, would reduce, certainly the city-gate delivery would 
reduce that transportation picture so that you don’t any 
longer paint the picture of selling under cost necessarily. 

A. But what you do, Mr. Examiner—— 

Presiding Examiner: So you have loaded it back to the 
system that should take it, because you are paying them 
the same rates as the other distributors. 

The Witness: And then you have required the consumer 
in the Wisconsin River Valley to subsidize the consumer 
in the Upper Peninsula. 

Presiding Examiner: Every customer on your line is 
paying what every customer ought to pay, to wit, the 
system 
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costs, on a non-discriminatory basis. I merely point to the 
customers nearby, because they are the ones that you can 
look to as getting an advantage. In other words, Michigan 
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Wisconsin, in my mind—and I am putting this as a chal- 
lenge, not a conclusion at all, this is simply an analysis 
evaluation—unless Michigan Wisconsin is paid less than 
the other distributors pay by Michigan Consolidated, there 
is an advantage to Michigan Wisconsin which causes an 
overpayment by somebody through Michigan Consolidated 
in order to get the gas up to the Upper Peninsula, the rea- 
son being that the city gas policy is not being carried out, 
and, therefore, the system is getting the advantage. 

Now, whatever that advantage is, the system—whatever 
the advantage is ought to be a discount on the price that 
Michigan Wisconsin collects for the gas. Now, that is the 
kind of a proposition that you are going to have to argue 
against, because it is inherent in the situation. 

The Witness: Under that philosophy, Mr. Examiner— 
and this has been argued before this Commission a num- 
ber of times—then we should have a discount because we 
get the gas delivered out in the Austin Storage Field. 
We don’t get a city-gate delivery anywhere. 

Presiding Examiner: Historically you got your gas 
primarily from somewhere else. Historically you wanted 
it where you got it. Your system has been built up 
around that. 
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The Commission is fully aware of those things. If it is 
done tomorrow, and if you were going to subsidize a 
large industry in Detroit by selling them gas at less than 
what you consider and what you calculate costs to be, 
the Commission would look at it, in my opinion, in the 
same analytical fashion. Where they are coming out, where 
it ought to come ont, I don’t know, all I am doing now 
is analysis and evaluation for the purpose of challenging 
a situation and opening it up. 
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Q. Were you then appearing in Governor Williams’ 
office solely as a representative of Michigan Consolidated 
Gas Company? A. That is right. 

Q. And at the time in 1959 when you appeared in his 
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offices in your capacity as an official of Michigan Conso- 
lidated Gas Company, you were there, were you, to as- 
sure him that gas would be made available to the Upper 
Peninsula as a result of the agreement that had been 
made with Midwestern for the purchase of Canadian gas, 
isn’t that so? A. That was the primary purpose of our 
meeting. 

Q. And did you tell them that Michigan Wisconsin was 
undertaking negotiating to provide that service on & basis 
of constructing the facilities and providing city-gate serv- 
ice? A. We told him that Michigan Wisconsin was attempt- 
ing to work out some arrangements to do the job. 

Q. Did Governor Williams at any time express a pref- 
erence for service to the Upper Peninsula through Michi- 
gan Consolidated Gas Company? A. We didn’t ask Gov- 
ernor Williams to express any preference for one com- 
pany over the other. I think frankly the Governor did 
make some statement at that time in which he expressed 
surprise as to why Michigan Consolidated wasn’t doing 
the job, but that was only a situation which I think he 
comes to accept that Michigan Consolidated is the largest 
distribution company—he had been assuming, frankly, that 
we were going to do it, but he didn’t express any pref- 
erence for us doing it. 

Presiding Examiner: Was this before Michigan Consoli- 
dated 
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reached its conclusion to serve up there? 

The Witness: Yes, sir. 

Presiding Examiner: And then the Governor suggested 
to Michigan Consolidated—— 

The Witness: No. 

Presiding Examiner: That is what your testimony seems 
to indicate. 

The Witness: No, he didn’t, Mr. Examiner. 

Presiding Examiner: You were there as an official of 
Michigan Consolidated, although Michigan Consolidated 
had not considered at that time and did not have this 
problem in mind at all—— 

The Witness: We went there for other purposes than 
to discuss the Upper Peninsula. 

Presiding Examiner: Your testimony already nails 
down, when Michigan Consolidated reached the conelu- 
sion that it would undertake this. 

Now, when was that, prior or after? 

The Witness: It was after. 

Presiding Examiner: It was after. So you went there 
before your company had decided on this, and the Gov- 
ernor suggested that you do it? 

The Witness: No, Mr. Examiner, I didn’t say that. 

Presiding Examiner: Well, we can read what you said. 
I am trying to let you say now what you do want to say. 
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The Witness: I didn’t say that, Mr. Examiner, and there 
is no sense in putting words in my mouth, because I am 
not going to endorse something which you feel I should 
be endorsing. But that is not the fact. 

Presiding Examiner: That is the impression you made 
on me. But we will read that. But what do you want to 
say now? 
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The Witness: I said that—actually, if you want to tell 
about the conference—Mr. McElvenny: 

Presiding Examiner: Say what the Governor said, that 
is the impression I want to get, I don’t care about the 
window dressing. 

The Witness: Mr. Examiner, I have already said what 
the Governor said. The Governor said that he wanted 
to have gas in the Upper Peninsula of Michigan, he told 
them that Michigan Wisconsin was then meeting with 
representatives of the Upper Peninsula hoping to work 
out some arrangement whereby that could be made avail- 
able. The Governor merely stated—well, I am trying 
to—he said, he expressed surprise as to why we were not 
doing it, I think that is about the best way I can say it, 
he said in effect in an explanatory tone somewhere along 
the line that ‘‘I thought you people were going to do the 
job, or were going to get gas up there.” He did not in 
any way indicate—and I don’t want to indicate— 
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at any time, keep in mind, that there was a competitive 
aspect between Michigan Consolidated and Michigan Gas 
and Electric, and there was no request or necessity for the 
Governor to express a preference for one company over 
the other, we have never suggested to him that he should 
express such a preference, all he wants is the gas to get 
up to the Upper Peninsula in the best possible way. 


° * ° * s * * es e e 
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By Mr. Gopsers: 


Q. Mr. Daly, I just want to refer to this conference with 
the Governor for a minute. I think you started to mention 
who was there and you mentioned Mr. McElhiney. He is an 
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official of Michigan Wisconsin as well as Michigan Consoli- 
dated? <A. Yes. 

Q. Is he also an official of the parent company? A. Yes. 

Q. According to your testimony at the bottom of tran- 
seript 466 and the top of 467, you indicated to the Gov- 
ernor or it was pointed out to the Governor at this meet- 
ing that the Midwestern-Michigan Wisconsin contract 
could make a supply of gas available to the Upper Penin- 
sula on an economically feasible basis. 

I take it then that you discussed a basis of making that 
service available or those were just the words you used 
in talking to the Governor? A. We just used those words, 
Mr. Goldberg. We didn’t discuss the economics or the 
details or—— 

Q. Or the details? A. —detailed economics of the proj- 
ect with the Governor. 

Q. Now, at transcript page 467, you state that—and I 
quote: 
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‘‘We then began to explore the possibilities of evolv- 
ing a project under which Michigan Consolidated 
would buy gas from Michigan Wisconsin at Menominee 
and Michigan Consolidated would build the facilities 
in the Upper Peninsula to serve the communities of 
the mining plants.’’ 


Now, I would like to try and see if we can fix a date. 

Can you give us a date when you began the exploration 
of this possibility, and I might be able to help you. The 
last conferences in Ishpeming, Michigan, between Michigan 
Wisconsin’s representatives and Michigan Gas and Electric 
and Cleveland Cliffs concluded on March 20th, I believe, 
and Michigan Gas and Electric first heard from you no 
later than about April Ist, is the best I can do. 

With those dates I have given you, can you tell me when 
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you began this exploration you referred to at transcript 
page 467? A. Well, it was immediately after your meet- 
ing which you referred to of March 20th, although, of 
course, we had looked rather casually at the question of 
the Upper Peninsula from time to time prior to that time. 
But the actual studies which resulted in the project as 
we are proposing it here were immediately subsequent to 
that March 20th date. 

Q. Now, what I would like to hear from you now, is 
how were you brought into the picture by Michigan Wis- 
consin? 
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A. What do you mean how we were brought into the 
picture? 
Q. Well, this is what I am in the dark about. 
Conferences concluded with Michigan Wisconsin on @ 
certain date and the very next thing we know Michigan 


Consolidated is communicating with us and talking about 
Michigan Consolidated providing the service. 

How did you get injected into the situation, is what 
I am trying to find out? A. Well, the representatives of 
Michigan Wisconsin who were at the meeting in Ishpem- 
ing that you referred to came back and they in turn met 
with officials of the Michigan Wisconsin Pipe Line Com- 
pany and at that meeting it was concluded that, as it was 
reported to me, that this price of 46 cents which was under 
discussion was too low in that it required, as they felt, a 
subsidy of the Upper Peninsula by the Wisconsin cus- 
tomers and they felt that such a subsidy was unjustified, 
would result in a serious option on the part of the Wis- 
consin customers and from the Wisconsin Commission, 
and they then asked me whether or not Michigan Consoli- 
dated could conceive a means of putting together an eco- 
nomic project to get gas to the Upper Peninsula. Partic- 
ularly they pointed out the fact that the time was imminent 
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for them to file this application with the Federal Power 
Commission for the purchase of gas from Midwestern and 
they felt that this proposal to serve the Upper Peninsula 
should be contained in that application. 


2835 
So they asked me what we could do about it. 
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Q. You have already been asked if Michigan Consoli- 
dated would serve Cleveland Cliffs if Michigan Gas and 
Electric refused to sign a contract, and I think you have 
almost been asked this question but perhaps not quite: 

If there were no market—I am looking at this conversely 
—if there were no market on the Upper Peninsula other 
than the City of Escanaba and the other towns proposed 
for service, would it be economically feasible to serve 
them alone? A. No, it certainly would not, and that is 
where we go back to this discussion we had this morning 
on the 52 cents and why we feel so strongly that Cleveland 
Cliffs is not being asked or that the consumer in the Upper 
Peninsula is not being asked to subsidize Cleveland Cliffs. 
Indeed, Cleveland Cliffs 
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is doing the service for the consumer in the Upper Penin- 
sula. 

Q. And in this converse situation, not even by reducing 
the size of the facilities could it be done? A. No. You 
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can’t get the facilities small enough to do the job just for 
the distribution companies. 


2865 
By Mr. Srerrer: 


Q. Mr. Daly, in a few of your answers to Mr. Goldberg, 
you indicated that Michigan Consolidated had been cas- 
ually considering the Upper Peninsula for a certain period 
of time. And, therefore, I would like to refer to Mr. 
Perry’s testimony. 

Do you have a copy of it? A. Yes, I do, sir. 

Q. And ask you if you would agree with certain state- 
ments that are made there. On page 12, the last question 
on that page reads as follows: 


‘At this time’—and that refers to the time that the 
application in Docket No. G-9850 was filed—‘‘did Michigan 


Wisconsin’s affiliate, Michigan Consolidated Gas Company, 
reveal any interest in the Upper Peninsula? A. No, none 
whatever.” 


Would you agree with that statement? A. I would agree 
to the extent that we didn’t reveal to Mr. Perry, I guess, 
any interest in the Upper Peninsula. 

2866 


However, we were interested in the possibilities of gas 
going to the Upper Peninsula by one means or another. 


2890 
Repmect Examination 


By Mz. Sxannon: 
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Q. Mr. Daly, during the course of your cross-examina- 
tion today, with reference to markets to which you trans- 
port gas purchased from Michigan Wisconsin, you men- 
tioned transportation that you make from the Austin Stor- 
age Field and the Woolfolk Station down to Detroit. Do 
you transport gas purchased from Michigan Wisconsin at 
the Austin Storage Field to any other 
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markets that you serve in the Lower Peninsula? A. Yes. 
We construct all of the transmission lines in the Lower 
Peninsula which are necessary to get gas to market and 
there was some mention made, of course, of the historic 
delivery point, but the fact is that it is true that the Austin 
Field is the historie delivery point for Michigan Wiscon- 
sin, but we have never asked the pipeline to make city-gate 


deliveries to new markets. 

For instance in 1956 and 1957, we extended gas north to 
Cadillac and Traverse City. Michigan Wisconsin wasn’t 
asked to perform that service of providing the city-gate 
deliveries to the north. Michigan Consolidated built those 
lines. We built similar lines north to Ludington. We 
built this year a line from Ludington out to the town of 
Scottville. We have other lines which are in contempla- 
tion and as we need gas for a new town, Michigan Con- 
solidated constructs the line to do it. It has never re- 
quested the pipeline to make those extensions. 
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Furraer Cross-ExaMINaTiIon 
By Mr. Goipsere: 


Q. Well, I thought we had trouble with those words 
before and I didn’t want to put words in your mouth. 

Mr. Daly, this line from the storage field down to Detroit, 
which I believe you said is owned and operated by you, 
when was that built? A. Well, it was built in 1946 or ’47 
I guess. I don’t recall. 

Q. That was before the existence of the Michigan Wis- 
consin Pipeline Company? 

Mr. Shannon: I think your date is wrong, Mr. Daly. It 
was built in 1948. 


By Mr. Goipsere: 


Q. But still before the existence and operation of the 
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Michigan Wisconsin Pipe Line Company isn’t that so? 
A. It was built in connection with the construction of 
Michigan Wisconsin. Michigan Wisconsin was to deliver 
the gas to the field and this line was built to get the gas 
down from the field to the market. 

Now, maybe one was finished a few months ahead of the 
other, but they were built for that purpose. 

Q. Was it used at all to haul Panhandle gas from stor- 
age down to Detroit? A. Oh, yes. Panhandle gas has 
been put in the line. 

Q. I am not too sure that I have a clear picture—— 

Presiding Examiner: Let me ask a question. 

Wasn’t the first gas that was ever put in Austin Field 
Panhandle gas? 
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The Witness: Yes, I think that resulted in considerable 
argument with Mr. Littman about that at one point. 

Mr. Goldberg: And now look at them. 

Presiding Examiner: This isn’t politics either. 


By Mr. GotpBerc: 


Q. I am not sure that I have the mental image of your 
service areas in Lower Michigan in relation to some of 
these places that you mentioned and I may go off the beam 
for that reason, but let me ask you this. 

These extensions that you just referred to about ten 
minutes ago and said that you never asked Michigan Wis- 
consin to 
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make those extensions, aren’t those extensions within your 
distribution service areas? A. No, sir. They are not. 
These are transmission lines. For instance, we were going 
North a substantial distance, I would say 100 miles or 
more, of transmission line north from what was our north- 
ern-most community up to this town of Cadillac and Tra- 
verse City. 

Q. In other words, this was a line that was going from 
the northern-most point of a certain distribution area that 
you served to another distribution area that you were pro- 
posing to serve is that right? A. To two towns. 

Q. All right, now, let me ask this. 

The area that is traversed by that line, is that also part 
of your service area? A. No. Some of it is service area 
of Consumers Power Company. 

Q. There is some checkerboarding there, is there? A. 
Yes. 

Q. So it is partly yourself—— A. Or there isn’t any- 
thing there. 

Q. I see. So it is either partly yours or partly theirs 


115 


(2996) 


quantities of gas, pay some penalty, for an extended period 
of time as distinguished from a year-to-year contract? A. 
Well, I had never heard of these terms until I got in on 
these gas negotiations and as I said once before, not on 
this particular question, but in reading over the contracts, 
I understood them once and they were all clear to me 
once, but not having worked with them constantly before, 
why they kind of run off. I forget about exact interpreta- 
tion. 

Q. Well, let me put it this way. Your concern is a com- 
mitment that you make now to take or pay for some gas 
6 or 7 years from now in view of the possibilities of strikes, 
business recessions and that sort of thing, is it not? A. 
Yes. 

Q. And you weigh that exposure against the price that 
you are able to pay for the gas, is that right? A. That is 
the way it was explained to me by Mr. Sonney. 

Q. And is 5.2 cents per therm the maximum which Cleve- 
land Cliffs would be willing to pay for gas under either 
of these proposals? 

Mr. Goldberg: You mean as a starting point? 

The Witness: Yes, as & starting point, 52 cents a million 
BTU is what we have figured would be the minimum start- 
ing point for Cleveland Cliffs. 


2997 
By Mr. Saannon: 


Q. Minimum or maximumt <A. Maximum. Excuse me. 


3001 
Kermit J. Sonney 


was recalled as a witness and, having been previously duly 
sworn, was examined and testified as follows: 


3031 
Repmecr Examination 


By Mr. SuHannon: 
es * * * 
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Q. Now, just a couple of more questions. On page 5 
of Exhibit 212, there is this provision which has been dis- 
cussed under which Cleveland Cliffs would have the option 
of having Michigan Gas and Electric deliver up to 11,000 
Mef of natural gas per day to this power plant at Mar- 
quette. 

Now, as I understand the testimony you have given to- 
day, you have looked into that possibility and decided that 
that would not be an economic thing for Cleveland Cliffs 
to do, is that right, as a practical matter? A. That is cor- 
rect. I didn’t cite it as an advantage. 

Q. But you still have that right to do that under the 
contract? A. Yes, sir, we have this option. 

Q. Now, do I correctly understand your testimony that 
you have already given when you referred to Cleveland 
Cliffs feeling that it should have the first call on that plant, 
that this—that if you decided to have this 11 million cubic 
feet delivered to that power plant, it would take priority 
over any sales that Michigan Gas and Electric might make 
to the power company? In that connection I have partic- 
ular reference to page 22 of Exhibit 212. A. Well, if we 
were to elect to have that sent to the power plant, that 
would be the complete need of the power plant. 

Q. It would be what? 
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A. It would be the complete requirements of the power 
plant, 11 million a day. 

Q. That is the maximum amount of gas the power plant 
could use on any day? A. That is our anticipated fifth 
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year maximum quantity for the power plant if we decided 
to convert it. 

Q. Now, referring to—well, on the subject of this power 
plant, I believe you indicated before lunch, Mr. Sonney, 
that the cost of coal to the plant is the equivalent of 31.5 
cents per Mcf? A. 1,000 BTU basis. Yes, that is what 
we computed, yes. 

Q. Now, have you made any determination, or do you 
know what it would cost to install equipment in this power 
plant at Marquette to use natural gast A. Let me put it 
this way, Mr. Shannon. When we got down to the 31% 
cent price for gas at the power plant, we didn’t feel that we 
would be able to get gas which would compete with that 
price so far as Cliffs was concerned, unless we bought on a 
demand commodity rate. And in the very early stages of 
investigation we found that it just takes too much of a 
commitment to warrant going into a contract of that kind. 

Consequently, we pretty much forgot about that 3114 
cents, and I just didn’t figure, we just couldn’t consider 
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that possibility very seriously. I didn’t figure what invest- 
ment it would take, I dropped it at that point. 

Q. What price would you estimate natural gas would 
have to be sold to this Upper Peninsula Generating Com- 
pany in order to get that power plant load referred to on 
page 22 of Exhibit 912% A. I would anticipate that they 
would have to have something less than 30 cents to get that 
load. You would have to put in the burners and the equip- 
ment to burn gas, of course, and all of that equipment 
would cost some money which would have to be amortized. 
I am just making a horseback estimate that it would have 
to be less than 30 cents. 

Q. How much less would you estimate? A. 2914 would 
probably do it. 


3084 
Gerald L. Johnson 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


Direcr Examination 


By Mr. Goipserc: 


. « * * * J * * * 


Q. Please state your name, address and present occu- 
pation. A. My name is Gerald L. Johnson. I reside in 
Marquette, 
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Michigan, and J am presently Manager of the Upper Mich- 
igan Industrial Development Association. 


* ° * . * * * 
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Q. How long have you resided in Michigan’s Upper 
Peninsula? A. I came to the Peninsula in December, 1952. 
Q. What have been your activities since that time? <A. I 
was initially employed as Advertising and Promotion Man- 
ager at the Daily Mining Gazette in Houghton, Michigan. 
Both in my job and extracurricular activities, I was in 
close contact with the various counties of the Peninsula, 
including a continuing study of economic conditions and 
the factors which affect the business life of the area. In 
January, 1957, I assumed the position of Director of the 
Industrial Division of the Upper Peninsula Development 
Bureau. On June 25 of this year. this Division separated 
itself from the corporate structure of the Bureau to be- 
come a privately-financed, independent organization known 
as the Upper Michigan Industrial Development Associa- 
tion. 
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I might add that from September, 1955, to January, 1957, 
I served as Chairman of the Tri-State Committee of In- 
quiry on Natural Gas. This committee was formed at Mar- 
quette, Michigan on September 15, 1955, when it became 
apparent there was a possibility of obtaining a supply of 
natural gas for the Peninsula. 

Q. Would you please describe the Upper Peninsula of 
Michigan from a geographical standpoint? 
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A. Michigan’s fifteen northernmost counties, known as the 
Upper Peninsula, are bounded on the south by Wisconsin 
and on all other sides by Lakes Superior, Huron and Mich- 
igan and connecting waters. The Peninsula’s land area 
of 16,538 square miles is 29 per cent of that of the entire 
State. Its projection into the Great Lakes gives it a 
shoreline of more than 1,700 miles, second only to the shore 
length of the State of Florida. The land border with Wis- 
consin is slightly more than 200 miles. The completion of 
the 5 mile-long Mackinac Bridge in November, 1957, pro- 
vided for the first time, a physical link between the 68 
counties of the State which lie South of the Straits and 
the Upper Peninsula. 

Q. What are the natural resources and principal indus- 
tries of the Upper Peninsula? A. Michigan’s northern 
peninsula abounds in natural resources of timber, iron ore, 
copper, limestone, productive soil, and unlimited supplies 
of chemically pure water. 

Q. Would you describe for us the situation in the Upper 
Peninsula in regard to the forest products industry? A. 
Markets for hardwood lumber and veneer are largely the 
factories in lower Michigan, Wisconsin and adjacent Cen- 
tral States. Some of the companies located outside the 
Upper Peninsula own large timber stands in the Upper 
Peninsula. The hardwood industry is mainly extractive, 
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with most of the green lumber and veneer logs shipped 
out for manufacture 


3088 
elsewhere. 

In recent years, the pulp and paper industry has become 
interested in growing its own raw material and a number 
of Lake States mills have become heavy owners of forest 
lands in the Upper Peninsula. They have learned to use 
aspen and are interested, too, in the possibilities of using 
Upper Peninsula dense hardwoods. 

Other primary wood-using industries in the Upper 
Peninsula include: pulp and paper, veneer and plywood, 
wood distillation, turned-wood products, cedar posts, floor- 
ing, dimension stock, furniture, boxes and containers, and 
a number of small shops producing miscellaneous wood 
products such as toys, novelties and small woodenware. 

This summer the Celotex Corporation of Chicago will 
begin production of fibre board in their new 12-million 
dollar plant at L’Anse. The Celotex Corporation obtains 
its timber supply from 242,000 acres of woodlands in 
Baraga County. At Ontonagon, the Huss Company of 
Chicago recently completed conversion of the former Na- 
tional Container Corporation mill at a cost of two million 
dollars. They are now producing corrugated stock from 
30,000 acres of tree farms in Ontonagon and Houghton 
Counties. 

Q. Does the availability of natural gas have a bearing 
on the development and growth of the forest products 
industry in the Upper Peninsula? 
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A. Very definitely. In both the Celotex plant and the 
Huss-Ontonagon mill, as well as other existing forest- 
products industries, the need of an adequate supply of 
natural gas is continually cited by their owners. As an 
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industrial fuel and for various drying processes, natural 
gas would give a tremendous boost to this revitalized for- 
est economy. 

Q. Now, Mr. Johnson, would you tell us briefly, what is 
the status of the copper mining industry in the Upper 
Peninsula? A. In order to understand fully the present 
economic structure of the Northern Peninsula, a brief back- 
ground on copper mining in Upper Michigan is necessary. 

Small, rich deposits of copper were first mined in 
Keweenaw and Ontonagon Counties before 1850 and lower- 
grade deposits in Houghton and Keweenaw Counties were 
developed after 1865. From this start, the copper industry 
grew and flourished so that prior to 1900, the Upper 
Peninsula was producing over one-half of the entire world 
supply of copper. The discovery of copper in Montana, 
Arizona, and Utah shortly after 1900, along with the fact 
that most of the Michigan copper came from less rich veins, 
resulted in a gradual decline of this extractive industry. 


Recently, however, technology and research into new uses 
of their natural resources have given a new look to the 
Copper Country of Michigan. Rehabilitation of older 
mines is being accelerated, thanks to 
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modern mining methods and machinery. Reclamation of 
copper from long-abandoned tailings has been proved 
possible and profitable, because of technological advances. 
The $80,000,000 White Pine project in Ontonagon County 
was made possible through new technology, with reserves 
at White Pine estimated to be not less than 200 million tons 
of copper. This will justify a milling rate of 75 to 100 
million pounds of copper annually for at least 50 years. 
For the first time in many years, geologists and explora- 
tion parties are in the field tracing new deposits of ‘‘low- 
grade’’ copper—some of which extend into the off-shore 
waters of Lake Superior. 
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As an indication of the relevance of natural gas to the 
copper mining industry in the Upper Peninsula, the White 
Pine Company has stated that they could use approxi- 
mately 7,000,000 cubic feet of gas per day. 

Q. What is the status of the iron mining industry in 
the Upper Peninsula? A. The iron ore mining companies 
in the Upper Peninsula, realizing the present rate of pro- 
duction will soon exhaust the high-grade or direct-shipping 
ores, have been carrying on research programs for the 
concentration of ‘‘beneficiation’’ of low-grade ores and 
the ‘‘pelletizing” of the powdery specular hematite into 
half-inch balls. Science and new technology have ushered 
in what the industry is sure will be a new era in iron min- 
ing. It is believed that assured and prospective 
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reserves of concentrate from low-grade ores will total 750 
million long tons. Minnesota has an advantage over Mich- 


igan, since its taconite ore is magnetic and the iron content 
ean be collected by relatively less costly electrical processes. 
Michigan’s iron bearing jasper ore can be made magnetic 
by a heat process and hope is high on the iron ranges that 
competitively-priced natural gas for fuel may soon become 
available for this purpose as it has already been made avail- 
able to the Mesabi Range. Thus, the future of the iron ore 
industry in the Upper Peninsula will depend to a large 
extent on the advent of natural gas to realize the full poten- 
tial of new technological advances in iron ore mining. 

Q. Would you say, Mr. Johnson, that the economy of 
the Upper Peninsula is an expanding or a contracting one? 
A. The economy of Michigan’s northern fifteen counties 
is definitely an expanding economy. May I cite the follow- 
ing examples to substantiate this statement. In the field of 
iron mining, shipments during 1950 totaled 12,939,756 
gross tons for a value of $69,332,000. Shipments in 1957 
totaled 13,126,746 gross tons for a value of $110,982,680. 
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For copper mining, the production in pounds for 1950 was 
45,198,000, with a value of $8,587,600; while the production 
in pounds in 1958 was 116,000,000 with a value of $30,900,- 
000; and, of course, we musn’t overlook our big tourist 
industry in the Upper Peninsula. Over one million visitors 
came to the Upper 
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Peninsula during 1958, with a record number of 1,390,396 
vehicles crossing the new Mackinac Bridge to the Upper 
Peninsula the same year. There has been an annual in- 
crease of eight to ten per cent in tourist trade since 1950. 

The latest figures available from the U. S. Department 
of Commerce show that the population of the northern 
Peninsula is now on an upward curve, presently resting at 
320,000. With the previous information which I have just 
given you, we have every reason to believe that this upward 
trend will continue. 

Q. Have there been instances, Mr. Johnson, of prospec- 
tive new industries canvassing the Upper Peninsula where 
the lack of a natural gas supply has jeopardized the selec- 
tion of the Upper Peninsula as an industrial location? 
A. There certainly have. Anyone who is familiar with the 
industrial development field will tell you that the avail- 
ability of natural gas is one of the prime requisites for 
selection of an area as the site of a new factory or business. 
One of our largest mining companies now in existence in 
the Upper Peninsula reported recently that the lack of 
natural gas in Michigan’s northern Peninsula was one of 
the main reasons for their locating a new plant outside 
the Upper Peninsula. In fact, this was located in the south 
where there was a plentiful supply of natural gas. 
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In addition, Mr. Goldberg, we now have in our industrial 
prospect files several cards bearing the notation ‘‘Desire 


126 


(3094) 


natural gas.’’ These prospect cards are, of course, con- 
fidential; and, I am not at liberty to divulge the names 
of the companies. 

The people and industries in the Upper Peninsula are 
at a definite economic disadvantage in their competition 
with other areas in the United States who do have natural 
gas. 

Q. Mr. Johnson, we have discussed during your testi- 
mony that there is a definite need for natural gas in the 
field of industrial expansion. What about the potential 
domestic consumers of your area? Are they actively inter- 
ested in having natural gas? A. Yes, sir, they are. Ever 
since our efforts to acquire a supply of natural gas were 
launched four years ago the newspapers in the area and 
the radio and television stations have kept constantly 
abreast of the developments in our efforts. Also, we have 
copies of letters from Chambers of Commerce, Rotary 
Clubs, Lions Clubs and Kiwanis Clubs in the area extend- 


ing from Marinette-Menominee north to Marquette-Ish- 
peming-Negaunee, or the area which we generally refer 
to as the primary service area, indicating an overwhelming 
interest in the immediate advent of a supply of natural gas 
for their area and their communities. 

Q. Mr. Johnson, you have spoken of the Upper Peninsula 
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as a whole. Are you aware that only one portion of the 
U. P. is proposed for service at the present time? A. Yes, 
Mr. Goldberg. But I think some explanation should be 
entered in the record at this time of the exact geographical 
situation in the northern Peninsula. The initial area which 
is proposed to be served at the present time is the area 
directly north of Marinette-Menominee. In proving load 
factors and economic feasibility of the pipeline project into 
the Peninsula the area extending from Marinette-Menom- 
inee north to the Marquette-Ishpeming-Negaunee iron 
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range is where the major portion of the load lies at the 
present time. There are large loads to be found at both 
the eastern and western ends of the Peninsula as well as 
in the northern tip, or the portion known as the Keweenaw 
Peninsula. Our concern at the present time is to get the 
natural gas into the Upper Peninsula, and, we feel that 
eventually natural gas will be available to the entire fif- 
teen counties. You have to start somewhere. It would be 
impossible at the present time to begin immediate service 
to the eastern end, the western end, the northern end, and 
the middle portion of the Upper Peninsula. But, these 
other areas are very much in our thinking for future serv- 
ice, and as near in the future as possible. 

Q. Mr. Johnson, earlier in your testimony you indicated 
that for the past four years you have been closely asso- 
ciated 

3095 

with the efforts to obtain natural gas for the Upper Penin- 
sula. What have you observed in that time about the 
activities of Michigan Gas and Electric Company in that 
regard? A. I can tell you from my own knowledge that 
Michigan Gas and Electric Company was the only utility 
company that was working to bring natural gas to the 
Upper Peninsula. In that time, and even before, it has 
worked vigorously in every possible way to make natural 
gas for the Upper Peninsula a reality. Only very lately 
has any other utility company shown an interest in serving 
the Upper Peninsula. 


° 2 e ° ° e s ° s e 
3096 
Cross-EXAMINATION 
By Mz. Srerrey: 
Q. Mr. Johnson, you cite several different industries 
such as the Forest Products and Conner Producing indus- 
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tries which you indicate would like to have natural gas, 
is that correct? A. Yes. 

Q. Have you discussed the need for natural gas with 
the officials in this industry? A. We have. 

Q. How far from the proposed pipe line on Exhibit 217, 
which I now show you, would you say the timber stands 
are to which you refer in your testimony? A. The timber 
stands surround the proposed route of the pipe lines since 
they cover approximately 86 per cent of the total area in 
the peninsula. 


3124 
D. H. Callen 


resumed the stand and testified further as follows: 


Cross-ExXAMINATION 


By Mr. Srerrey: 


Q. Mr. Callen, under Exhibit 221-A, which has an ACQ 
volume and Michigan Wisconsin building part of the facili- 
ties, and under Exhibit 222-A, which has a DCQ volume 
and Michigan 
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Gas and Electric building all the facilities, if we take the 
sales under Exhibit 221 and deduct the cost of gas in 
Exhibit 221 and then deduct the operating expenses under 
Exhibit 222, which include depreciation on all the facilities 
if Michigan Gas and Electric were to build all of them as 
reflected in Exhibit 222, and further allowing a 60 per cent 
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indebtedness of the third year investment figure shown on 
corrected sheet 1 of Exhibit 222-A, would we arrive at a 
rate of return of approximately 5.12 per cent assuming 
Michigan Gas and Electric were to construct all the facili- 
ties? 

Mr. Shannon: The third year, Mr. Steffey? 

Mr. Steffey: The third year, yes, sir. And 5 per cent 
interest rate. 

The Witness: I don’t have it worked out here, but as- 
suming your arithmetic is right, why—— 

Mr. Littman: I can’t hear you, Mr. Callen. 

The Witness: I say I don’t have it worked out here, but 
assuming your arithmetic is right, why I would agree 
with that. It sounds reasonable. 


3152 


Cross-EXAMINATION 
By Mr. Snannon: 

Q. Along that same line, Mr. Callen, have you or anv 
of your associates—by that, I mean anyone else in yonr 
consulting firm, Pioneer Services—made the calculation 
that Staff Counsel just took you through? A. No, I don’: 
recall every putting the figures together in that manner 

Q. Well, didn’t Michigan Gas and Electric every as 
you to determine whether or not it would be economicaliv 
feasible for it to purchase gas under the ACQ rate from 
Michigan Wisconsin at Minominee? A. No. They asked 
me to work up the figures in the manner in which thev 
presented in the exhibit here. They didn’t ask me to 
do it, no. 

Q. In other words, your instructions from Michigan 
Gas and Electric were to make your studies on the two 
basis that you used, namely, the ACQ with Michigan Wis- 
consin building four or five million dollars of facilities 
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in its Upper Peninsula—that is one basis—and the other 
was Michigan Gas and Electric building down to Marinette, 
Menominee and buying the gas under a DCQ rate? A. 
That is correct. 

Q. That is all you were asked to do? A. Yes. 


Q. Let me save time. Let me restate it. 

I understood you to say in answer to Staff Counsel that 
if you bought gas under the ACQ rate you would make 
the firm sales you indicated. A. That is correct. 
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Q. And if you got gas under the DCQ rate the firm sales 
would remain the same, but you would also make the in- 
terruptible? A. That is correct. 

Q. And that is the only difference between the two 


as far as requirements are concerned? A. Yes. 

Q. Now, in your revision of page 1 of Exhibit 218, now 
Exhibit 218-A, the only change was to reduce the indi- 
cated sales to Cleveland Cliffs during the first two years 
and to correspondingly—not correspondingly, but to in- 
crease the estimated interruptible sales by Michigan Gas 
and Electric in the first two years, is that right? A. Yes. 

Q. Now, did you make that change as a result of the 
presentation by Mr. Day of Exhibit 62, showing the vol- 
umes that he estimated Cleveland Cliffs would purchase 
during the first two years? A. I think it was during the 
cross-examination of Mr. Sonney yesterday, I think it 
was in connection with that exhibit—— 

Q. Where he indicated that that would be the volume 
they estimated they would purchase? A. Yes. 

Q. Now, with respect to the interruptible sales which 
you—first of all, with respect to the distribution by 
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Michigan Gas and Electric in the first line on page 1 of 
Exhibit 218-A, there is no change made there? A. No. 
There is no change. 

Q. And those sales would be the same whether you buy 
under an ACQ or a DCQ? A. That is correct. 

Q. Now, the sales to Escanaba remain the same under 
each? A. The same, also. 

Q. Under the sales to Cleveland Cliffs am I correct that 
the volume shown as firm on page 1 of Exhibit 218-A 
remain the same whether it is DCQ or ACQ? A. Yes. 

Q. Now, with respect to the line shown as interruptible 
sales by Michigan Gas and Electric, you have on page 7— 
I believe this has been revised too, hasn’t it? A. Yes, 
it has been revised. 

Q. Well, let’s look at page 7. There you give us a 
breakdown of the volumes you show as interruptible sales 
by M.G. & E. on page 1, right? <A. Right. 

Q. Now, just glancing at this very quickly, it appears 
to me that in preparing this revised sheet you have upped 
the volume you estimated you would sell to Meade Paper 


Company—— 
Presiding Examiner: That has been gone over in detail. 
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I can give you the converse of it in two items. Marquette 
and Iron Mountain have not been changed. The others 
have all been increased. That is the net. 


By Mr. SHannon: 


Q. All right. Referring to Meade Paper Company, you 
have assumed, as I understand this exhibit, that they 
would purchase gas on an interruptible basis during the 
first two years and then reduce their takes during the 
third, fourth and fifth years. Is that correct? A. Yes. 
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In the third year they start’to selling to Cleveland Cliffs 
and there would be less available for the aye priority cus- 
tomers. 

Q. Well, what rate did you assumed Meade Paper Com- 
pany would pay for gas? <A. 35 cents. 

Q. That is indicated on page 14 of this exhibit? A. 14. 

Q. That indicates the gas would replace coal costing 
38.3 cents? A. Yes, but there is some oil in there which 
we are not able to get their selling price, which would 
be much higher cost per million BTU. 

Q. But the big bulk of it that you have assumed is coal 
though, isn’t it? A. Yes. The biggest bulk is coal. 


Q. Now, on page 1 of Exhibit 218, you have an allow- 
ance for working capital of $500,000. How did you arrive 


at that figure? 

Mr. John McGrath: Exhibit 218? 

Mr. Shannon: 221. I beg your pardon. 

The Witness: That was arrived at as a lump sum after 
discussions with Mr. Perry. 


By Mr. SHannon: 


Q. Did you apply any formula or any factors or any- 
thing else in arriving at it or just a round figure? A. 
It was a round figure. 

Q. Do you know how much the Michigan Commission 
has allowed Michigan Gas and Electric for working capi- 
tal in the Lower Peninsula on its operating expenses? 
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A. I don’t recall that figure now. 
Q. In computing the expenses what allowance aia you 
make for unaccounted for? A. Five per cent. 
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Q. And on what did you base that estimate? A. That 
was based in part on the cost experience in the lower 
service area and in part on their experience with their 
small system presently installed in the Upper Peninsula 
and expectations of what would be in the future. 

Q. Would you agree that an allowance of two to three 
per cent would be ample on a new system such as involved 
here? A. Of course this takes into consideration the pres- 
ent system which is presently installed in Marquette, Ish- 
peming and Negaunee. 

Q. All the transmission and most of the distribution 
will be new facilities will it not? A. Most of it, yes. 

Q. And so far as the system consists of new facilities 
you would agree that two to three per cent would be a 
sufficient allowance? A. On an entirely new system. 


° ° e ° e e * e e ° 
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Joseph L. Benson 


was called as a witness and, having been duly sworn, was 
examined and testified as follows: 


Dmecr ExamMinaTION 
By Mr. GoupBerc: 
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Mr. Goldberg: Mr. Examiner, I move that the testi- 
mony of Mr. Benson be copied into the record as though 
read. 

Mr. Shannon: I object, Your Honor, and also to save 
time, to Exhibits 214, 215 and 216, on the grounds that 
they go beyond the scope of the issues in this proceeding, 
which is not a Section 5(b) proceeding, and, therefore, 
this evidence 
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is inadmissible. 

Mr. Goldberg: That is an objection that has previously 
been raised and ruled against by the Examiner, and un- 
less the Examiner wishes to hear from me I won’t attempt 
to respond further. 

Presiding Examiner: The objection is not sustained. 
The Commission has held a substantial number of times 
that an intervener may be permitted to raise the same 
issues that are raised by an application, formal applica- 
tion under Section 7(a). The testimony will be copied. 


(The prepared testimony follows:) 


Q. Please state your name, occupation, and business 
address. A. Joseph L. Benson, Public Utility Consultant, 
1025 Connecticut Avenue, N.W., Washington, D.C. 


Q. Mr. Benson, are you familiar with the proposals of 
Michigan Gas and Electric Company for the purchase of 
natural gas from Michigan Wisconsin Pipe Line Com- 
pany for resale and distribution in the Upper Peninsula 
of Michigan? A. Yes, I am. 

Q. Are you familiar with the proposals of Michigan 
Gas and Electric Company for the sales of natural gas to 
Cleveland Cliffs Iron Company and to the City of Escan- 
aba, Michigan for resale? A. Yes, sir. 

Q. Are you responsible for the rate aspects of the 
proposals as they pertain to the purchase of natural gas 
and to the sales of natural gas to Cleveland Cliffs and to 
the City of Escanaba? A. Yes, I am. 

Q. Will you describe first in general terms these rates 
and conditions associated with each of the proposals for 
the purchase of natural gas. A. Yes, I will. One of the 
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proposals contemplates the construction of a portion of 
the facilities from Menominee, Michigan, by Michigan 
Wisconsin in accordance with its established lateral policy. 
Under this proposal, the 


3214 


purchase of natural gas from Michigan Wisconsin will be 
made at the point of interconnection of Michigan Wis- 
consin’s 


(4) 


facilities in the Upper Peninsula, with those of Michigan 
Gas and Electric Company under Michigan Wisconsin’s 
ACQ Rate Schedule as permitted to be made effective by 
the Commission. 

Q. Will you please continue with the explanation of the 
rates associated with the proposals? A. Michigan Gas and 


Electric’s alternate proposal for the purchase of natural 
gas from Michigan Wisconsin for the Upper Peninsula 
contemplates the construction of the facilities from Meno- 
minee, Michigan, in their entirety by Michigan Gas and 
Electric Company. Under this proposal the purchase of 
natural gas from Michigan Wisconsin is to be made under 
a conventional contract demand Rate Schedule such as 
proposed by Michigan Wisconsin to Michigan Gas and 
Electric Company in its negotiations in March of 1959 
and which has been identified in these proceedings as Ex- 
hibit No. 202. I have called this alternate conventional 
contract demand type of rate schedule DCQ-1 in conform- 
ity with the designation assigned by Michigan Wisconsin 
to the form of rate schedule it proposed to Michigan Gas 
and Electric Company. 

Q. What is the difference between the ACQ and DCQ 
Rate Schedules? 
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A. The ACQ Rate Schedule limits the purchase of annual 
quantities on a firm service basis to 180 times the maxi- 
mum daily quantity, which means the firm purchases are 
limited to a maximum daily quantity, which means the 
firm purchases are limited to a maximum load factor of 
49%. The DCQ Rate Schedule permits the purchase of 
the daily requirements 365 days in the year ie. at 100% 
load factor and Michigan Gas and Electric contemplates 
purchases thereunder at about 95% load factors. 


(5) 


Q. Will you explain why under one of the proposals 
Michigan Gas and Electric proposes to purchase the natu- 
ral gas under Michigan Wisconsin’s ACQ-1 Rate Schedule 
and under the other proposal the purchase of natural 
gas is to be made under a DCQ Rate Schedule? A. The 


supply of natural gas for the Upper Peninsula of Michi- 
gan is economically feasible, by according to the Upper 
Peninsula, Michigan Wisconsin’s established lateral or 
branch line practice of extensions for service to new 
market areas to off-set the disadvantage of the limited 
quantities of natural gas made available under Michigan 
Wisconsin’s systemwide ACQ-1 rate schedule or by ac- 
cording to the Upper Peninsula the opportunity to pur- 
chase under a conventional type rate schedule for Michigan 
Wisconsin’s sale at Menominee. The exhibits presented 
by Mr. Don Callen reflect 
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both proposals for the purchase of natural gas from 
Michigan Wisconsin and make clear the economic feasibil- 
ity of such proposals by Michigan Gas and Electric. Un- 
der the first alternative, Michigan Gas and Electric’s 
reduced investment in transportation facilities permits the 
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establishment of an economically feasible project for the 
Upper Peninsula even at the limited quantities available 
under the ACQ rate schedule. Under the second alterna- 
tive, the larger quantities of gas available under the con- 
ventional contract demand rate schedule filed by most 
pipeline companies permits the establishment of an eco- 
nomically feasible project for the Upper Peninsula even 
with Michigan Gas and Electric bearing the total invest- 
ment in transportation facilities from Menominee. There 
are a number of pipeline companies with different types 
of firm service rate schedule designed to meet particular 
situations, such as 
(6) 
may be found necessary here. 
In contrast, as shown by Mr. Perry in his testimony, 


Michigan Wisconsin’s proposal to make the sale of gas 
for the requirements of the Upper Peninsula through its 


affiliate by limiting its delivery to Menominee and lim- 
iting the available volumes by selling under its ACQ-1 Rate 
Schedule combine to make the cost of gas supply to the 
city gates in the Upper Peninsula prohibitive. It is obvi- 
ous that 
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limited quantities in association with over $7,000,000 of 
fixed costs for transportation facilities produce an uneco- 
nomically high unit cost of transportation. 

Q. You have referred to the construction of a portion 
of the facilities from Menominee by Michigan Wisconsin 
in accordance with its established lateral line policy, will 
you please explain to what you refer? A. Michigan Wis- 
consin has adopted a formula to determine the extent of its 
construction of lateral or branch line facilities to provide 
service to new market areas. This formula provides that 
the operating costs of the lateral, or the portion thereof 
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to be installed by Michigan Wisconsin, shall not exceed 
10-cents per Mef on the basis of the estimated annual firm 
sales to the distribution project in the third year. In 
the formula, the operating costs are set out as 15% of 
the estimated cost of construction of the lateral. The 
formula is described in these terms by the Presiding 
Examiner in an initial decision in Docket No. G-13246 and 
by the Commission in its order issued April 24, 1959 modi- 
fying and adopting the Initial Decision which decision ex- 
cludes the cost of measuring stations in determining Mich- 
igan Wisconsin’s liability for extensions under its 


(7) 


established policy and practice. The Examiner at page 5 
of his Decision said: ‘Michigan Wisconsin is willing to 
con- 


3218 
struct laterals, or portions of laterals, from its main pipe- 


line to the facilities of applicants for natural gas service, 
provided the requirements of a formula which it proposes 
are met. Michigan Wisconsin’s position is that this for- 
mula is a ‘“‘reasonable” method for testing whether or not 
the construction of laterals or portions of laterals is 
economically feasible from its standpoint. The formula 
is that the operating costs of the lateral, or the portion 
of the lateral, to be installed by Michigan Wisconsin shall 
not exceed 10¢ per Mef on the basis of the estimated annual 
firm sales to the distribution project in the third year. 
In the formula, the operating costs are set out as 15% 
of the estimated cost of construction of the lateral, or 
portion of the lateral, and appurtenant facilities.’’ 

Q. Is Michigan Wisconsin’s proposal to sell limited 
volumes of gas at Menominee for the Upper Peninsula un- 
der its ACQ Rate Schedule at variance with its lateral 
policy? A. Yes, it is. 
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Q. In your opinion is the sale of limited volumes under 
the ACQ Rate Schedule at Menominee unfair to the Upper 
Peninsula market? A. Yes, it is. 

Q. Will you explain the reasons for your answer? A. 
First, it is at variance with Michigan Wisconsin’s estab- 
lished lateral policy and therefore is discriminatory 
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against the Upper Peninsula market. Second, it is appar- 
ent from Michigan Wisconsin’s 10-cent formula for the 
construction of laterals that its proposed systemwide uni- 
form tariff 

(8) 


rate includes up to 10-cents per Mcf in the rate itself to- 
wards the cost of constructing laterals to serve markets 
other than the Upper Peninsula of Michigan. Therefore, 
under any proposal that involves the purchase of limited 
volumes under the ACQ Rate Schedule at Menominee, the 
Upper Peninsula market is required to incur under the 
systemwide uniform tariff rate, not only all the cost of 
gas supply, mainline transportation costs and the cost of 
laterals constructed, owned and operated by Michigan 
Wisconsin for deliveries to other areas but also all the cost 
of transportation from Menominee and distribution by 
laterals to the city gate centers in the Upper Peninsula. 
In other words, the Michigan Wisconsin proposal to sell 
limited quantities under the ACQ Rate Schedule at Meno- 
minee is unduly discriminatory against the Upper Penin- 
sula and unduly preferential to the market centers Michi- 
gan Wisconsin has agreed to serve by building directly to 
the city gate or by constructing a lateral towards the city 
gate under the 10-cent formula. Michigan Wisconsin’s 
proposal here is quite an unfair burden to impose on a 
new market area. 

Q. Has this matter of undue discrimination by Michigan 
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Wisconsin arising out of its lateral policy been considered 
by the Commission at any time? A. Yes. 

Q. Will you please give us the facts? A. As a matter 
of interesting coincidence, it involved Michigan Gas and 
Electric as well as other utilities. In Docket No. G-1156, 
Michigan Gas and Electric was seeking city gate service 
for areas in the lower peninsula of Michigan. Michigan 
Wisconsin was unwilling to make the service available at 
the city gate although it was providing city gate 


(9) 


service to other customers. Michigan Wisconsin proposed 
that Michigan Gas and Electric take service at the pipe- 
line and pay the same rate as other customers pay who 
receive delivery at the city gates or at some other requested 
point of delivery. In an opinion issued July 12, 1950, 
which is reported in Volume 9 of the FPC reports at pages 
135 and 136, the Commission held that Michigan Wiscon- 
sin’s proposal “will result in undue discrimination against 
these three distributing company customers and will give 
an undue preference and advantage to other customers of 
Michigan Wisconsin.’’? The Commission ordered the elim- 
ination of the discrimination either through ownership and 
operation of the laterals or by an appropriate rate differ- 
ential. 
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Q. In connection with the proposals of Michigan Gas 
and Electric to purchase natural gas for the requirements 
of the Upper Peninsula at Menominee have you prepared 
an appropriate alternative rate schedule under which con- 
ventional contract demand purchases would be made? A. 
Yes, I have. 

Q. Is it Exhibit No. 214? A. Yes. 
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Q. What is contained in Exhibit 214 for identification? 
A. I have provided in Exhibit 214 for a conventional con- 
tract demand rate schedule, denominated DCQ-1 such as 
was tendered by Michigan Wisconsin to Michigan Gas and 
Electric and which tendered rate schedule is Exhibit No. 
202 in this proceeding. 

Q. In what respects does your Rate Schedule DCQ-1 
differ from Exhibit No. 202? 


(10) 


A. In the ‘‘Availability” provision, M ichigan Wisconsin 
proposed deliveries «at any point on Sellers pipeline 
system extending from Oconto County, Wisconsin to the 
Upper Peninsula of Michigan.”? My DCQ rate schedule 
is based upon construction of the facilities from Meno- 
minee by Michigan Gas and Electric. 

For the rate level, Michigan Wisconsin finally proposed 
a DCQ Rate which would average 46 cents per Mef at 
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95% load factor of the contracted Maximum Daily Quan- 
tity. The suggested rate in my proposal which, reflects 
only part of the transportation costs incurred by Michigan 
Gas and Electric, is the same as the nominal rate specified 
in Exhibit No. 68, of Michigan Wisconsin’s ACQ-1 Rate 
Schedule. This nominal rate is in excess of the effective 
rate level of Michigan Wisconsin’s ACQ-1 rate schedule 
by $1.05 per month per Mcf of billing demand. Michigan 
Gas and Electric Company is not now contending for the 
effective rate level of the ACQ-1 rate schedule nor is it 
conceding that the rate suggested in my proposal is the 
just and reasonable rate because the just and reasonable 
rate will be subject to determination in a formal rate 
proceeding by the Commission. 

For the Minimum Monthly Bill, Michigan Wisconsin’s 
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DCQ rate proposal contained an 8714% load factor monthly 
take or pay requirement whereas my proposal provides 
for minimum billing at a 75% load factor basis, consistent 
with the Commission’s Opinion No. 321 in Docket G-15394 
wherein the proposal of Trunkline Gas Company for a 
95% load factor annual minimum bill was ordered re- 
duced to a minimum annual bill based on 75% load factor. 


(11) 


For the Determination of the Billind Demand during 
the development period, Michigan Wisconsin proposed 
a 24-month period during which the billing demand would 
be based 

3223 


on the maximum single day’s delivery in any month end- 
ing with the current billing month but not less than 60% 
of the Maximum Daily Quantity during the first 12 months 
of service and 80% of the Maximum Daily Quantity dur- 
ing the second 12 months of the development period. In 
my proposal I make a similar recommendation for deter- 
mining the billing demand, but I have recommended a 
development period of 36 months and successive ratchets 
of 40%, 60% and 80% of the Maximum Daily Quantity 
for the successive 12 complete months of service. 

Q. Let me break in here and ask you why you believe 
your recommendation for the development period is better 
suited to the needs of the Upper Peninsula market? A. The 
development and connection of various loads in the Upper 
Peninsula to pipeline service takes time, and the impacts 
of billing demand rachets would vary depending on which 
particular load is brought on the line and at what season 
of the year. I don’t like to see anyone paying for some- 
thing he can’t use or has not used and that is the principal 
reason for my proposal in this particular regard. De- 
velopment periods are quite common in pipeline tariffs and 
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a 30 month period is recognized by Michigan Wisconsin in 
its ACQ rate schedule. In this connection Texas Eastern 
Transmission Corporation has a four year development 
period and, subject to certain minima, permits its “all 
requirements” 
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customers to nominate each year’s elected percentage of 
the maximum daily quantity for billing purposes. 


(12) 


Q. Please continue with your rate schedule comparison. 
A. For Adjustments to the billing resulting from Seller’s 
failure to deliver or Buyer’s unauthorized daily overrun, 
T have included provisions which correspond to my recom- 
mendations for Michigan Wisconsin’s Rate Schedule 
ACQ-1 in the rate form proceeding at Docket No. G-17512. 
In Docket No. G-17512 I made a number of recommenda- 
tions for revision 0 i i in’s proposed ACQ-1 
Rate Schedule in that proceedi 

pefore the Presiding Examiner an 

thereon in Docket No. G-17512 wo 

e. In view thereof I am no 
s Exhibit 68 in this pr 
*3 ACQ-1 Rate 
edings at Docket 
Yes, it i that the ratio of 160 appear- 
ing in the schedul et No. G-17512 is 180 in Ex- 
hibit No. 68 and the rate | No. 68 has been 
changed, in each case to reflect the effect of the supply 
of Canadian gas on available supply and cost of service. 
Q. Did you prepare Exhibit No. 2151 A. Yes. 


3225 
Q. What is Exhibit No. 2151 A. Exhibit 215 would 
provide the first part of the Form of Service Agreement 
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for service under Rate Schedule DCQ-1. It has been pat- 
terned after 
(13) 


the form tendered by Michigan Wisconsin when it con- 
templated building the line to the Upper Peninsula of 
Michigan and making sales to Michigan Gas and Electric 
under the DCQ type of rate schedule. 

Q. Did you prepare Exhibit No. 216% A. Yes. 

Q. What is contained in Exhibit 216 for identification? 
A. I have added one subsection to Section 6 Brttine anp 
Payment of the Genera, Terms anp Conprrions of Ori- 
ginal Sheet No. 18. Subsection 6.7 is intended to adapt 
Michigan Wisconsin’s presently established conjunctive 
billing procedures to the situation that would result from 
Seller making firm service sales to the same Buyer under 
two different rate schedules for resale in two areas or 
rate zones. 

Q. Is there any precedent for your recommended sub- 


section 6.72 A. Yes, there are quite a few tariffs which 
are designed to resolve that situation or similar situations 
in various ways. For example Tennessee Gas Transmis- 
sion sells 
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to United Fuel Gas Company in two rate zones and under 
both its CD and SO rate schedules, Texas Eastern sells 
to Ohio Fuel Gas and Manufacturers Light and Heat as 
Joint Buyers in two rate zones, Transcontinental makes 
deliveries to the New York City companies as a group 
as does El Paso Natural to the California companies in a 
more limited fashion. 


3234 
Cross-ExaAMINAaTION 


By Ms. Srerrer: 


(3235) 


3235 


Q. Then does the real problem get down to the fact that 
when Michigan Gas and Electric is permitted to purchase 
under a DCQ one rate schedule, it can purchase under a 
load factor high enough to reduce the unit cost of gas to 
about 3714 cents instead of the 42.3 cent cost occurring 
when purchases are made under the ACQ one rate sched- 
ule? A. That is substantially correct. The 3714 cent fig- 
ure that you use is at 100 per cent load factor, and we 
have anticipated that, if the Commission certificates this 
project and this sale, under the DCQ the purchases would 
be at about 95 per cent load factor, which would make that 
a little more than 3714 cents. 

Q. Have you computed just what that is, exactly? A. I 
have, but it escapes me. It is either—I think it is 30—well, 
it is a little over 38 cents. It would be 


3236 
very easy to compute. I just wanted to correct the im- 


pression of the 3714 cents being the cost. 

Q. It is, then, this saving between about 38 cents and 
42.3 cents per Mef that occurs when purchasing under the 
DCQ rate schedule which Michigan Gas and Electric is 
actually seeking? A. That is a difference in average cost 
for the difference in the service that we would be receiving 
by taking service at Menominee instead of having service 
delivered at the city gates. That would not be the full 
measure of the difference in proposals, but substantially 
so insofar as cost of gas is concerned. 

Q. And so far as Michigan Gas and Electric is concerned, 
this is somewhat of a compensation for the failure on 
Michigan Wisconsin’s part to build up into the Upper 
Peninsula under the ten-cent formula? A. That is our 
alternate proposal. 

Q. And that is why you go over to the DCQ rate sched- 
ule when you start talking about bidding the entire trans- 
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mission facilities? A. That is correct. It is a substitute 
for their failure to accord to the Upper Peninsula that 
which they accord to other market centers, and we feel that 
if you are going to have pipeline service to one community 
and city gate service to another community, that is a dif- 
ference in service 


3237 


just as much as if you were curtailing one customer and 
giving the other customer a firm service. 

Q. When it comes to the minimum bill under both the 
ACQ one rate schedule and the DCQ one rate schedule 
which you propose, is it 75 per cent under both of those? 
A. No, sir. Under the DCQ rate schedule, which is a con- 
ventional type of rate schedule, the minimum bill is sug- 
gested as 75 per cent load factor. Under the ACQ rate 
schedule, the minimum bill would be the demand charge as 
it is under the ACQ rate schedule. 

Q. So it always goes back to about 49.3 under the ACQ? 
A. Under the ACQ rate schedule that would be the load 
factor of the firm gas. 


* * e di * * * e * es 


3251 

Q. Let me pin this down. Let’s take a demand charge 
of $3.60 and a commodity charge of 27 cents. Would you 
not agree that a pipeline company could not have two rate 
schedules with those same demand and commodity charges 
in both schedules so that under one schedule a purchaser 
could buy his maximum day quantity for 365 days, and 
under the other schedule he could buy it for only 180 days? 
A. I think I answered that question earlier by pointing out 
to you that the Texas Eastern tariff does provide just 
exactly that. And I would like to point out one further 
thing, and that is when you have here the same demand 
and commodity charges under the DCQ and under the 
ACQ rate schedule, you are in effect paying $1.05 per 
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month per Mef of MDQ higher under the DCQ rate than 
under the ACQ rate schedule, because of the effective 70 
per cent billing demand ratchet under the ACQ rate 
schedule. 

3252 

Q. Is the answer to my question yes or no, you think 
that it would be all right to have the same demand and 
commodity prices in the two different schedules, without 
more—I am not talking about delivery points, I am just 
talking about two schedules, one of which limits the cus- 
tomer to 180 days, and the other one which permits him 
168 days. 

Mr. Goldberg: I object to that. I think it has already 
been answered, and it is so limited that it is impossible to 
answer, because you cannot divorce the unit prices set 
forth in the rate schedule from the balance of its terms, 
including delivery points. 


By Mr. Smannon: 


Q. Have you given me the best answer you can give to it? 
A. No, sir, I can add to it, and that is to say that it is 
about on the same parity as Michigan Wisconsin rendering 
city-gate service to some communities and pipeline service 
to others. One wouldn’t expect that to be found either, 
particularly after having been directed by the Commission 
in 1950 to eliminate that, or at least told how to cure it. 

Q. Do you feel that anybody who doesn’t get city-gate 
delivery and pays the same rate as those who receive city- 
gate deliveries is being discriminated against? A. Well, I 
think the Commission has made a decision on 


3253 


that particular point outlining four different ways in 
which what it terms unduly discriminatory proposals, and 
unduly preferential proposals, can be eliminated. 


° * * * * ° e e s s 
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$254 
Presiding Examiner: The hearing is reconvened. 
* * * * * * * * * 
3257 
Q. What benefit would Michigan Gas and Electric obtain 


from the storage facilities of Michigan Wisconsin if it 
purchased under the DCQ rate? 


* * e * ° * ° * cd * 
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The Witness: First, I would like to correct what appears 
to be a misconception on your part, Mr. McGrath, and 
that is the same rates—I thought I had answered it for 
Mr. Shannon—for the same Mef of peak day delivery, the 
ACQ rate schedule provides an annual cost of $29.40. 
Under the DCQ rate schedule, it is $2. So that you have 
a different per Mef of MDQ, if you want to call it that, of 


$12.60 a year on $1.05 per month of a higher rate under 
the DCQ than under the ACQ. 

Secondly, with respect to underground storage and its 
economics as reflected in rates for customers, there are in 
certain circumstances lower rates resulting because of 
storage and in other cases higher rates resulting from a 
company having underground storage. 

In one instance, you know that where you have under- 
ground storage you have costs that go with it and on the 
other hand—and that is a factor which tends to raise the 
cost of service, simply providing low load factor service 
through underground storage. 

Your compensating factor on that is that with storage 


3260 


you can have higher billing demands. 

Now, I have not attempted to evaluate the two offsetting 
factors that would relate to underground storage service 
on any pipeline system, but I do want to correct the mis- 
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higher rate under 
results from the average 0 
under the ACQ rate schedule. 


3261 
By Mz. Jonn McGrata: 


Q. If this were inserted in the tariff, is that any limiting 
verbage in here which would preclude the Southern Divi- 
sion from purchasing under the DCQ schedule? A. The 
availability of the DCQ rate schedule itself limits it for 
resale in the Upper Peninsula of Michigan. 


Cross-Examrvation by Mr. STerFer: 


Q. Thank you. 

Now, there was one other point in your testimony that 
gave me some difficulty probably for this same type of 
reason, because of the technical way you used it and that 
was on page 8 of your testimony where you state—it is 
actually on pages 7 and g— Second, it is apparent from 
Michigan Wisconsin’s 10-cent formula for the construc- 
tion of laterals that its proposed system-wide uniform 
tariff rate includes up to 10 cents per Mef in the rate 
itself toward the cost of constructing laterals to serve mar- 
kets other than the Upper Peninsula of Michigan.”’ 

Now, in reading that over, it appeared to me that what 
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you were saying was that every time Michigan Wisconsin 
changes an average amount of, say, 42.3 cents for its gas 
that 10 cents of that is set aside to build laterals. Now, 
you didn’t mean it in that sense, did you? A. No, I used 
the words “up to,’’ which means that the rate itself, the 
demand and commodity charges or espressed as an aver- 
age at the system load factor includes amounts of costs 
of service for the laterals which it has built to city gates 
in some cases or under a 10-cent formula. Now, those 
costs in individual application to a particular market cen- 
ter is up to 10-cents per Mef and in the aggregate I speak 
of it as up to 10 cents per Mef. It isn’t actually 10 cents 
per Mef of the 42.33 is the cost of the laterals. It is up 
to that amount. 


3276 
L. L. Perry 
was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 
Dmecr Examination: 
e * a * ° 
3278 


Q. Please describe Michigan Gas and Electric Company 
and its operations? A. Michigan Gas and Electric Com- 
pany is a combination electric and gas public utility oper- 
ating company, organized and 
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existing under the laws of the State of Michigan since 
October, 1904. In the southwestern portion of the State 
of Michigan, Michigan Gas and Electric owns and oper- 
ates an integrated electric transmission system from which 


151 


(3273) 


it provides electric utility services at retail in a four- 
country area. It purchases approximately 94% of its elec- 
tric requirements from a non-affiliated utility company 
and generates the balance of its requirements in three 
hydro plants which the Company owns and operates. In 
the southwestern portion of the State of Michigan, Michi- 
gan Gas and Electric Company also owns and operates 
natural gas distribution systems and high pressure mains 
by means of which the 
(3) 

Company provides natural gas service at retail to 14 
communities, the principal ones of which are Niles, Bu- 
chanan, Holland, Zeeland, Dowagiac, and Three Rivers. 

Q. From which pipeline company do you purchase natu- 
ral gas for the 14 communities? A. The natural gas re- 
quirements for the 14 communities are purchased entirely 
from Michigan Wisconsin Pipe Line Company. 


Q. Is this the same company from which you propose 
to purchase the natural gas requirements for the Upper 
Peninsula of Michigan? <A. Yes, it is. 

Q. Will you please continue now with your description 
of the operations of Michigan Gas and Electric? 
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A. In the Upper Peninsula of Michigan, Michigan Gas 
and Electric has been providing propane-air gas service 
having a heat content of 750 BTU in Marquette, Negaunee, 
and Ishpeming and surrounding township areas outside 
of the corporate limits of these cities since April, 1955. 
Before that date, for more than 40 years, the company 
provided manufactured gas service to these and other 
communities in the Upper Peninsula. 

Q. Are you saying that Michigan Gas and Electric Com- 
pany has conducted a gas business in the Upper Peninsula 
of Michigan for almost half a century? A. Yes, that is 
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just what I am saying. The Upper Peninsula country is 
not strange to us. Twenty below zero weather and snow 
four feet deep does not bother us at all. We have oper- 
ated a gas business under these conditions and know how 
to operate a gas business under them. 

Q. When did Michigan Gas and Electric commence natu- 
ral gas operations in southwestern Michigan? 


(4) 


A. In 1950, when the Company initiated natural gas 
service in Holland, Zeeland, Dowagiac, Niles, and Bu- 
chanan. I might add that for a quarter century before 
1950, Michigan Gas and Electric had been providing man- 
ufactured gas service. 

Q. How many natural gas customers does Michigan 
Gas and Electric have in its southwestern service areas? 
A. 19,904 as of May, 1959. 
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Q. What is Michigan Gas and Electric seeking in these 
proceedings? <A. As an existing customer of Michigan 
Wisconsin Pipe Line Company, Michigan Gas and Blec- 
tric is seeking additional volumes of natural gas at exist- 
ing delivery points in southwestern Michigan to meet the 
increased requirements of its service areas there. Michi- 
gan Gas and 

(6) 


Electric is also requesting for additional delivery points 
in the Upper Peninsula, in accordance with Michigan 
Wisconsin’s established lateral extension policy which it 
accords to all customers, the estimated third year natural 
gas requirements for distribution in Ishpeming, Marquette, 
Negaunee, Norway, Gladstone, Kingsford, and Iron Moun- 
tain, and for resale to the City of Escanaba and Cleveland 
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Cliffs Iron Company. The requirements for the upper 
and lower peninsula service areas of the Company are 
shown in Mr. Callen’s Exhibit No. 223. I am responsible 
for the estimates showing the requirements of our south- 
western or lower peninsula service areas and will explain 
them hereafter. 

Q. You have said that you are only asking Michigan 
Wisconsin to extend the same lateral policy to the Upper 
Peninsula of Michigan that it extends to all customers; 
can you be more explicit about that? A. Yes. Michigan 
Wisconsin has an established lateral 
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policy which it extends to new and existing customers 
which is now known as its 10¢ formula. Under that for- 
mula Michigan Wisconsin will make extensions from its 
main line in an amount equivalent to the coverage, at 
10¢ per Mef of third year estimated sales, through such 


extension, of 15% per year of its investment in the ex- 
tension. Michigan Wisconsin is doing just that for the 
Wisconsin River Valley area and in some cases in that 
area is spending to construct laterals more than it is 
called upon to spend pursuant to its 10¢ per Mef formula. 
We are asking equal, non-discriminatory treatment for the 
Upper Peninsula which the Natural Gas Act requires. 

Q. Does Michigan Gas and Electric Company have valid 
and existing franchises for distribution of natural gas in 
Ishpeming, Marquette, Negaunee, Horway, Gladstone, 
Kingsford and Iron Mountain? A. The answer is an un- 
qualified ‘‘yes.”” Michigan Gas and Electric is the only 
utility authorized to render service in those cities in the 
Upper 

(7) 

Peninsula. It has 30-year irrevocable franchises in Ish- 
peming, Marquette, Negaunee, Tron Mountain, and Glad- 
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stone. In Norway and Kingsford it has 30-year fran- 
chises which may be made irrevocable by the holding 
of an election. 

Q. Were such elections held in the communities where 
the franchises are irrevocable? 


3285 

A. Yes. 

Q. Why weren’t such elections held in Norway and 
Kingsford? A. Having been granted an irrevocable fran- 
chise in the neighboring city of Iron Mountain which is 
one of the principal communities we will serve, Michi- 
gan Gas and Electric did not consider it necessary to in- 
cur the expense of an election in Norway and Kingsford. 

Q. In each of the communities where a franchise elec- 
tion was held what percentage of the vote was in favor of 
granting the franchise to Michigan Gas and Electric? A. 
90% in Gladstone and Iron Mountain; 93% in Ishpeming; 
95% in Negaunee and 97% in Marquette. 

Q. Please state the effective date of each of the fran- 
chises? A. Negaunee—September 25, 1957 

Marquette—July 27, 1956 

Ishpeming—October 20, 1955 

Gladstone—January 13, 1959 

Iron Mountain—February 27, 1958 

Kingsford—February 28, 1956 

Norway—February 16, 1956 

Q. I show you Exhibit No. 200 and ask you to state 
what it is? A. This exhibit contains true copies of the 
franchises 
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granted to Michigan Gas and Electric in the communities 
I have referred to. 
Q. How is the word ‘‘gas”’ as used in the franchises de- 
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fined in them? A. To mean manufactured gas, natural 
gas, or any mixture or combination of the same. 


3289 


Q. Have the propane-air gas operations in the Upper 
Peninsula been conducted at a loss? A. Yes. The loss 
was $90,207. for the 12 months ended December 31, 1958. 

Q. Has a loss been incurred every year for the past 
several years? A. Yes, in the seven and one half years 
ending June 1959 the net operating income was a loss of 
$564,632.—in the red. 

Q. Have you conducted your operations at a loss be- 
cause you wanted to do so? 


3290 
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A. Of course not. Michigan Gas and Electric has no 
choice in the matter. The existing loss incurred by the 
gas business in the Upper Peninsula cannot be improved 
by raising the rates. 

Q. Why not? A. An increase in rates can only cause 
a further loss in customers. It would result in the com- 
pany incurring even greater operating deficits. The Com- 
pany’s customers in the Upper Peninsula are now pay- 
ing as much for gas as they can be expected to pay. To 
raise the rates is only to lose business. 

Q. Mr. Perry, how long has Michigan Gas and Electric 
been trying to make the availability of natural gas for the 
Upper Peninsula of Michigan a reality? A. More than 
five years. 

Q. What did your initial efforts consist off A. In the 
fall of 1953 a Canadian firm was trying to put together a 
gas pipeline from Alberta to Ontario and planned to route 
it south of Lake Superior, across the Upper Peninsula of 
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Michigan. That fall a representative of that firm was in 
Ishpeming, Negaunee, Marquette and other cities making 
estimates of the quantities of natural gas we could sell. 
Several years ago we also gave market data to Northern 
Natural Gas Company and inquired if they were interested 
in building a pipeline into the Upper Peninsula of Michi- 
gan. 


3291 
Q. Was this before Midwestern Gas Transmission Com- 
pany filed its application in Docket G-9451 to serve mar- 


ket areas, among others, in the Wisconsin River Valley 
and Menominee and Marinette? <A. Yes. 


(12) 


Q. And was this before Michigan Wisconsin Pipe Line 
Company filed its application in Docket G-9850 to serve 


some of the same areas, including Marinette, Wisconsin and 
Menominee, Michigan? A. Yes. 

Q. When did Michigan Gas and Electric Company first 
learn of Midwestern’s plant to try to put together the 
project which became the project covered in Docket G- 
9451? <A. In September of 1955. 

Q. Did you let Midwestern know you would provide 
them with complete estimates of the quantities of gas 
that could be sold in all of the central part of the Upper 
Peninsula? A. Yes. We retained Pioneer Service & En- 
gineering Co. to supervise the making of market surveys 
and under their supervision and direction made complete 
surveys of prospective markets. 

Q. When Michigan Wisconsin filed its application in 
Docket No. G-9850 to serve areas in Wisconsin including 
Menominee and Marinette, did you seek to secure service 
for the Upper Peninsula 
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from that company? A. Yes, we told them we were obtain- 
ing franchises in the Upper Peninsula and we provided 
them and Midwestern with complete market data for the 
areas for which we were seeking natural gas. 

Q. How were your efforts received by representatives 
of Michigan Wisconsin Pipe Line Company? A. With little 
interest, and with remarks, facetious we presume, to the 
effect that there were mainly trees and Indians in the 
Upper Peninsula. We were a voice in the wilderness. We 
could hardly get anyone to listen. 

Q. At this time did Michigan Wisconsin’s affiliate, Mich- 
igan Consolidated Gas Company, reveal any interest in the 
Upper Peninsula? A. No. None whatever. 


(13) 


Q. Were you discouraged or deterred in any way by this 
attitude? A. No, indeed. We knew there were sufficient 
markets to make @ project economically feasible. We 
knew the great need for natural gas in the Upper Penin- 
sula. We were still determined to press our suit for 
natural gas in the Upper Peninsula and to continue our 
efforts. We did not then, and have not to date, spared 
any effort nor expense which we thought could be help- 
ful in obtaining natural gas at the earliest possible date. 
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Q. What form did those efforts take? A. When Mid- 
western Gas Transmission Company filed its application 
at Docket No. G-9451 to serve the markets in the Wis- 
consin River Valley and Menominee and Marinette, Mich- 
igan Gas and Electric Company filed a petition to inter- 
vene in which it asked the Federal Power Commission to 
condition the certificate to require natural gas service for 
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markets in the Upper Peninsula of Michigan. This was 
in December, 1955. 

Q. Did the Michigan Public Service Commission make 
any representations to the Federal Power Commission re- 
garding Michigan Gas and Electric Company’s petition 
for natural gas for the Upper Peninsula? A. Yes, our 
State Commission filed an answer in support of our peti- 
tion in which it said: 

“The vast area known as the Upper Peninsula of 
Michigan, and particularly the communities above- 
named, have an economic potential which has never 
been achieved. It is the considered opinion of the 
Michigan Commission, founded upon long and care- 
ful observation of utility operations in the Upper Pe- 
ninsula, that a primary reason for this economic re 
tardation is a shortage of sources of energy, includ- 
ing the complete lack of any natural gas service. 


* * * ° 
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“The introduction of natural gas to the Upper Pe- 
ninsula 
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would be an invaluable aid to the fulfillment of the 
promising future which beckons the Upper Peninsula. 
This source of energy would assist in retaining pres- 
ent industry and promoting the growth thereof as 
well as induce new industry to locate in the region. 
The Michigan Commission believes the foregoing to be 
an outstanding example of the public interest to be 
served pursuant to the provisions of the Natural 
Gas Act. 


‘Wherefore, the Michigan Public Service Commis- 
sion prays that the petition to intervene filed by the 
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Michigan Gas and Electric Company, and the prayer 
therein contained be granted.” 


Q. Did you present evidence in the Midwestern pro- 
ceedings at Docket No. G-9451? A. No, we never had the 
opportunity. Hearings were commenced on Midwestern’s 
application and at the conclusion of Mid-Western’s case- 
in-chief motions to dismiss were made by & number of 
parties, including Michigan Wisconsin Pipe Line Com- 
pany. These motions were denied by the Federal Power 
Commission on November 15, 1956 and on March 29, 1957 
the Commission consolidated the competitive applications 
of Michigan Wisconsin, Northern Natural Gas Company, 
Midwestern Gas Transmission Company, Natural Gas Pipe 
Line Company of America, and others for hearing. In 
accordance with the Commission’s order Michigan Gas 
and Electric, as it was entitled to, filed a notice of inten- 
tion to 
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participate in the consolidated proceedings to secure & 
supply of natural gas for the Upper Peninsula. 

Q. Did you present evidence in the hearings held in the 
consolidated proceedings on the competitive applications? 
A. Yes, we did. Our counsel and expert consultants worked 
closely with and aided the City of Escanaba which had also 
intervened, The Industrial Division of the Upper Penin- 
sula Development Bureau (now the Upper Michi- 


(15) 


gas industrial Association), and The Cleveland Cliffs Tron 
Company and each of us presented testimony and exhibits 
in support of our request that the successful applicant, 
whether it was Midwestern or Michigan Wisconsin, be 
required to provide natural gas service to the Upper 
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Peninsula of Michigan. You could say that Michigan Gas 
and Electric spark-plugged the effort made in those pro- 
ceedings. 

Q. Were either Midwestern or Michigan Wisconsin spon- 
soring service to the Upper Peninsula in the applications 
which were then the subject of the consolidated hearings? 
A. No. 

Q. What were their positions? A. Each of them acknowl- 
edged the existence of an economically feasible market 
in the Upper Peninsula of Michigan and each pledged 
itself to file an application to construct and operate the 
pipeline facilities from Menominee to city gate 
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locations in the Upper Peninsula and to provide the re- 
quired volume of natural gas if certificated to serve the 
areas applied for, including Menominee and Marinette. 

Q. Was this satisfactory to Michigan Gas and Electric, 
the City of Escanaba, the Industrial Division of the 
Upper Peninsula Development Bureau and Cleveland 
Cliffs? A. No. Although this represented a definite gain 
for our efforts to secure a supply of gas for the Upper 
Peninsula over their previous attitudes, we were not satis- 
fied to stand aside and pressed for immediate considera- 
tion from the Commission. 

Q. To what do you attribute the interest of Michigan 
Wisconsin in the Upper Peninsula? A. In large and in- 
strumental part to the persistent efforts of Michigan Gas 
and Electric and its refusal to be discouraged, rebuffed, 
and de- 


(16) 


denied gas for the Upper Peninsula. We had gone ahead 
with market studies and had made them available to Mich- 
igan Wisconsin as well as Midwestern. Upon review 
of our studies, apathy changed to interest and by the 
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opening of the consolidated hearings the representations 
referred to were made. 

Q. As to Michigan Wisconsin’s intentions to make natu- 
ral gas available to the Upper Peninsula, was the pipe- 
line to be built by it and the gas sold by it in the Upper 
Peninsula for resale, or by its affiliate, Michigan Conso- 
lidated? 

3297 


A. No, Michigan Consolidated was never in the picture. 
Michigan Wisconsin was to build the pipeline from Meno- 
minee and provide city gate service in accordance with its 
established policy and practice. In other words, at this 
time, if the affiliate, Michigan Consolidated, was interested 
in helping the Upper Peninsula secure natural gas, it was 
still a well-kept secret. You will recall I previously stated 
that we had been trying to get natural gas for more than 
five years. 

Q. What happened as a result of the consolidated pro- 
ceedings? A. The Commission denied all of the competi- 
tors’ applications by Opinion No. 316 issued October 31, 
1958. In doing so, however, the Commission in Opinion 
No. 316 referred to the representations which I have men- 
tioned, to the desire for natural gas in the Upper Penin- 
sula, and stated that it would expect new applications to 
make provision for service to the Upper Peninsula. Para- 
graph (R) of the Commission’s order required the parties 
that intended to file new applications to state their intent 
to the Commission in writing by November 10, 1958. 

Q. Did Midwestern file such notice of intention? A. 
Yes. Midwestern by letter dated November 1, 1958 noti- 
fied the Federal Power Commission of its intention to 


(17) 


file a new application which would include proposals to 
serve the Upper Peninsula of Michigan and other areas in 
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Minnesota and Wisconsin. This intention was renewed and 
reiterated in a letter to the Commission dated December 
20, 1958. 

Q. What about Michigan Wisconsin, did it file a notice 
with the Commission of its intentions? A. Yes. By letter 
dated November 4, 1958 Michigan Wisconsin advised the 
Commission of its intention to file a new application to 
serve certain specified areas of the Wisconsin River Valley 
and Menominee and Marinette, but as to the Upper Pe- 
ninsula it merely renewed its representation that it would 
file an application to serve the Upper Peninsula of Michi- 
gan within 90 days following Commission certification of 
service by Michigan Wisconsin to the Wisconsin River 
Valley. 

Q. Was this position of Michigan Wisconsin satisfactory 
to Michigan Gas and Electric? A. No, It protested the 
Commission and to Michigan Wisconsin, Michigan Wis- 
consin’s intention to exclude the Upper Peninsula from 
immediate consideration, but despite all of our effiorts to 
get Michigan Wisconsin to include the Upper Peninsula 
on an immediate basis, Michigan Wisconsin on December 
5, 1958 filed a new application which still failed to provide 
for service to the Upper Peninsula. 

Q. Did your efforts end there? A. No, indeed. AsI said, 
we are not easily discouraged. Together with Escanaba, 
the Industrial Division of the Upper 
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Peninsula Development Bureau and Cleveland Cliffs, we 
asked for a conference with officials of Michigan Wisconsin 
to explore its intentions with respect to the Upper Penin- 
sula and, if possible, to secure definitive commitments for 
service. 
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Q. Was such a meeting held? A. Yes, on January 8, 
1959 in Detroit, Michigan. 


(18) 


Q. Who attended the January 8 meeting? A. Represen- 
tatives of Michigan Wisconsin Pipe Line, Michigan Gas 
and Electric, Cleveland Cliffs, the City of Escanaba, and 
the Industrial Division of the Upper Peninsula Develop- 
ment Bureau. 

Q. Briefly, tell us what transpired at the January 8, 
1959 conference? A. We were requested by Michigan Wis- 
consin to submit our estimated market requirements at an 
early date on the basis of an assumed 46 cents per MCF 
average rate at 90% load factor with Michigan Wisconsin 
supplying city gate service. Our estimates were to be 
studied by Michigan Wisconsin and, if it appeared to it 
that an economically feasible project was available, Michi- 
gan Wisconsin would undertake to accumulate the neces- 
sary volumes of gas domestically and file an application 
with the Federal Power Commission for a certificate to 
deliver gas to the Upper Peninsula of Michigan. 

Q. Was the 46 cents per MCF average price a firm fig- 
ure? A. No. It was merely selected by Michigan Wis- 
consin 
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for estimating purposes. It was clearly understood at the 
conference that Michigan Wisconsin did not then know 
what the cost of gas to the Upper Peninsula would be. 
It was made clear, however, by Michigan Wisconsin that 
the rate would be a demand-commodity rate and that the 
sales to the Upper Peninsula would have to be a high load 
factor—in the order of the 90% mentioned. This, I should 
add, had been the understanding at all times prior to 
this meeting by all those interested in service to the 
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Upper Peninsula, including Midwestern, namely that be- 
cause of transportation costs from Menominee to points 
of delivery in the Upper Peninsula, an economically feas- 
ible project required sales at as high a load factor as was 
practical. Michigan Wisconsin’s proposal, although a de- 
parture from its uniform rate policy for all of its custom- 
ers, retained 


(19) 


the city gate delivery policy of the comapny. 

Q. Were the requested estimates to be limited to the 
firm requirements of the Upper Peninsula? A. No. There 
is an economic need for interruptible gas in the Upper 
Peninsula, and at the same time interruptible gas was an 
essential element of operations at high load factor. 

Q. Were the estimates submitted to Michigan Wiscon- 
sin on the basis by Michigan Gas and Electric, the City of 
Escanaba, and Cleveland Cliffs? A. Yes. 
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Q. Were the estimates submitted by Michigan Gas and 
Electric used by the affiliate, Michigan Consolidated in 
Exhibit No. 62 in these proceedings? A. No. Michigan 
Consolidated has only used part of the estimates furnished 
by Michigan Gas and Electric to Michigan Wisconsin— 
only the firm gas requirements. 

Q. Were the estimates submitted to Michigan Wisconsin 
by Michigan Gas and Electric prepared under the direction 
or supervision of Mr. Day of Michigan Consolidated? A. 
No. 

Q. Did Michigan Gas and Electric ever give its market 
estimates to Michigan Consolidated? A. No. We did, 
however, present the estimates to Michigan Wisconsin 
when they were considering extending their system for 
city gate deliveries in the Upper Peninsula. 
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Q. Is their use by Michigan Consolidated authorized? A. 
No. 

Q. Returning now to the events following the submis- 
sion of the estimates as requested by Michigan Wiscon- 
sin at the January 8, 1959 meeting, 
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will you please tell us what occurred next? A. At a con- 
ference in my office at Three Rivers, Michigan on March 
4, 1959 representatives of Michigan Wisconsin informed 
me that an agreement to buy Canadian gas from 
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Midwestern might be consummated and that this Canadian 
gas would be made available to the Upper Peninsula by 
Michigan Wisconsin which would construct the pipeline 
facilities and provide city gate deliveries under a demand- 
commodity rate averaging about 52 cents per MCF at 
95% load factor. They requested a precedent agreement 
from Michigan Gas and Electric for the purchase of all 
of its natural gas requirements from Michigan Wisconsin. 

Q. What happened next? A. On March 12 and 13, 1959 
conferences were held in Ishpeming, Michigan, between rep- 
resentatives of Michigan Wisconsin, Michigan Gas and 
Electric, Cleveland Cliffs, the City of Escanaba, and the 
Industrial Division of the Upper Peninsula Development 
Bureau. Michigan Wisconsin tendered for consideration 
a DCQ-1 Rate Schedule for service to the Upper Penin- 
sula and gas service contracts for the purchase of natural 
gas under such type rate schedule. 

Q. Mr. Perry, I show you Exhibit No. 202 for identifica- 
tion and I ask you if it is a true copy of the Rate Sched- 
ule DCQ-1 and gas service contracts tendered by Michi- 
gan Wisconsin? A. Yes, it is. 

Q. What did the proposal made by Michigan Wiscon- 


166 


(3304) 


sin at the March 12 and 13, 1959 conferences contemplate? 
A. Construction of the pipeline by Michigan Wisconsin 
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and city gate deliveries by Michigan Wisconsin in the 
Upper Peninsula at an average rate of 52 cents per MCF 
at 95% load factor. 
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Q. Was agreement reached? A. No, the conference 
broke up without agreement, principally because of price 
considerations. 

Q. Did that end the negotiations? A. No. On March 16, 
1959, Michigan Wisconsin requested another meeting and 
thereafter a series of conferences were held in Ishpeming, 
Michigan on March 17, 18, 19 and 20, 1959, between rep- 
resentatives and technical consultants of Michigan Wis- 
consin, Michigan Gas and Electric and Cleveland Cliffs. 
The result of these conferences was an offer by Michi- 
gan Wisconsin to provide city gate deliveries in the Up- 
per Peninsula at an average rate of 46 cents per Mef at 
95% load factor to Michigan Gas and Electric and Es- 
eanaba, with the understanding that Michigan Gas and 
Electric would resell to Cleveland Cliffs at 4614 cents per 
Mcf. The conferences recessed with the understanding that 
the proposal would be reported to the principals of the 
conferees representing the Upper Peninsula customers. 

Q. Was the proposal accepted by Michigan Gas and 
Electric and the other Upper Peninsula customers? <A. 
The proposal appeared acceptable, but before I had a 
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chance to submit it to my principals a representative of 
Michigan Wisconsin called me on March 22, 1959, to at- 
tempt to renege on the offer and to change it to 47 cents 
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per Mcf with Michigan Wisconsin selling directly to Cleve- 
land Cliffs. 

Q. Did you hear further from Michigan Wisconsin? A. 
No. 

Q. From whom did you next hear? A. Mr. Hugh C. 
Daly, Executive Vice President of Michigan Consolidated, 
Michigan Wisconsin affiliate, who asked me if I would come 
to Detroit to discuss with him the possibility of Michigan 
Consolidated making 
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service available to the Upper Peninsula. 

Q. Up to this time had Michigan Consolidated evidenced 
the slightest interest in or concern for the Upper Peninsula 
of Michigan? A. Absolutely none. 

Q. Did you meet with Mr. Daly? A. Yes. On April 7, 
1959, in Detroit representatives of Michigan Gas and 
Electric including its counsel and rate consultant, of Cleve- 


land Cliffs, and of the Industrial Division of the Upper 
Peninsula Development Bureau met with Mr. Daly and a 
number of his associates. 

Q. At that meeting did Mr. Daly outline Michigan Con- 
solidated’s proposal? 
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A. Yes. At the outset of the Meeting, Mr. Daly, speak- 
ing either as an officer of Michigan Consolidated or as a 
director of Michigan Wisconsin, or as both, announced that 
Michigan Wisconsin did not want to build a pipeline into 
the Upper Peninsula and had decided against it, but did 
want to make gas available to someone else to haul to the 
Upper Peninsula. Two alternatives were available, accord- 
ing to Mr. Daly, to get gas to the markets in the Upper 
Peninsula. Michigan Consolidated could build and operate 
the transmission lines or someone else, such as Michigan 
Gas and Electric, could build and operate it. 
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Mr. Daly’s proposal was that Michigan Consolidated 
build the line, sell directly to Cleveland Cliffs, and provide 
city gate service to Michigan Gas and Electric and Hscan- 
aba of only their firm requirements. The Federal Power 
Commission would be shown by Michigan Consolidated 
that it could and would market any excess gas which this 
proposal would generate in its Detroit market area. 

Q. Were rates discussed at this conference? A. Yes. 
According to Mr. Daly, Michigan Consolidated’s main 
problem was to find out what price Cleveland Cliffs was 
willing to pay for gas in 
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view of the price of competitive fuels. As the price went 
down to Cleveland Cliffs, it was to go up to Michigan Gas 
and 
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Electric and Escanaba and according to Mr. Daly one way 
or another, Michigan Consolidated would have to get an 
average of 58 cents per Mef from the total of all dales to 
Cleveland Cliffs, Michigan Gas and Electric and Escanaba. 
Accordingly, in view of the fact that Cleveland Cliffs 
would be buying about 2/3 of the volumes, if the price 
to Cleveland Cliffs was 52 cents per MCF, or six cents 
less than the average, Mr. Daly illustrated, Michigan Gas 
and Electric and Escanaba would have to pay 70 cents 
per Mef, or 12 cents more than the average, or if the price 
to Cleveland Cliffs was 51 Cents per Mef, Michigan Gas 
and Electric would have to pay 72 cents per Mef. In 
other words under Michigan Consolidated’s proposal the 
swing was to be absorbed by the domestic, utility loads. 
As the conclusion of the conference, Mr. Daly was offer- 
ing a price of 52 cents per Mef to Cleveland Cliffs and 
70 cents per Mef to Michigan Gas and Electric and the 


169 


(3306) 


city of Escanaba. These prices were further crystallized 
by inclusion in the contracts tendered by Michigan Conso- 
lidated. 

Q. Did Michigan Gas and Electric give a careful con- 
sideration to Michigan Consolidated’s proposal? A. Yes, 
it did. 

Q. Was the proposal acceptable to Michigan Gas and 
Electric Company? <A. No, it was not. 
Q. Did Michigan Gas and Electric so advise Michigan 
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Consolidated? A. Yes, by letters dated May 4, 1959 to 
Michigan Consolidated and Michigan Wisconsin, Michi- 
gan Gas and Electric advised the Michigan Consolidated’s 
proposal was unacceptable and made counter-proposals to 
Michigan Consolidated and Michigan Wisconsin for serv- 
ice to the Upper Peninsula which contemplated the pur- 
chase of natural gas for the Upper Peninsula by 
(24) 

Michigan Gas and Electric from Michigan Wisconsin for 
resale to Escanaba and Cleveland Cliffs and for distri- 
bution in Michigan Gas and Electric’s franchised areas 
in the Upper Peninsula. 


Q. Are you familiar with Exhibit No. 60, which is a 
letter to you dated July 22, 1959 and a proposed contract 
for the purchase and sale of gas between Michigan Gas 
and Electric and Michigan Consolidated? A. Yes. 
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Q. Did you receive the letter and contract? A. Yes. 
Q. Does Michigan Gas and Electric propose to sign the 
contract? 
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A. No, it does not. 

Q. Will you give your reasons? A. Studies made by 
Michigan Gas and Electric disclose that at the end of the 
third year of natural gas operations the rate of return 
to Michigan Gas and Electric under Michigan Consoli- 
dated’s proposals is only 314 per cent and at the end of the 
fifth year is only 3.7 per cent. Obviously, the purchase 
of natural gas under the terms offered by Michigan Con- 
solidated is not economically feasible. 

Q. How does this come about? A. The answer lies in 
the 70 cents per Mef price combined with the limited quan- 
tities of gas that Michigan Gas and Electric can market 
by purchase at that price. In short, the proposal does not 
enable Michigan Gas and Electric to make economic use 
of its distribution facilities. A. Are there other reasons 
why the proposal of Michigan Consolidated is not accept- 
able? A. Yes, there are. The proposal does not permit 
Michigan Gas and Electric to develop the economic po- 
tential of the market. Also, the proposal involves a raid 
by Michigan Consolidated on Michigan Gas and Electric’s 
market area in the proposed sale by Michigan Consoli- 
dated directly to Cleveland Cliffs. In short by its pro- 
posal, Michigan Consolidated proposes to relieve us of 
gas, of our markets and of an economically feasible proj- 
ect, and Michigan Wisconsin by 

3310 
interposing its affiliate seeks to deny to Michigan Gas and 
Electric its right to service for its new market areas un- 
der the terms and conditions of Michigan Wisconsin’s 
filed 

(26) 
FPC Gas Tariff together with its practices and classifica- 
tions thereunder on the same basis that Michigan Wiscon- 
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sin makes service available to old and new customers for 
old and new market areas. I have reference, of course, to 
its established lateral policy, which it is following in this 
proceeding in making service available in the Wisconsin 
River Valley, under its ACQ-1 Rate Schedule. 

Q. Is it your testimony that Michigan Consolidated pro- 
poses to invade your franchised area and to serve Cleve- 
land Cliffs? A. Yes. This is not readily apparent from 
the proposed contract between Michigan Consolidated and 
Cleveland Cliffs, which is Exhibit No. 59, because it de- 
seribes the Cleveland Cliffs’ plant or installation loca- 
tions by reference to sections as in a deed. By so describ- 
ing the location of some of their proposed delivery points 
to CCI they conceal the fact they have agreed to deliver 
gas to three points within the city limits of Ishpeming and 
two points within the city limits of Negaunee. We have 
a good and valid irrevocable franchise to serve each of 
these cities and we are they only concern that has a fran- 
chise in either city. 
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Q. Can you name the locations where Michigan Con- 
solidated offers to deliver gas to Cleveland Cliffs within 
the franchised areas of Michigan Gas and Electric? A. 
By referring to Exhibit No. 59, page 3, it will be seen that 
in Section 2 of the Gas Contract between Michigan Con- 
solidated and Cleveland Cliffs the names of the plants 
or installations are shown as are also their locations. 
Cliffs Shaft Mine, Mather Mine ‘A’? Shaft and Central 
Shops are all within the city limits of Ispeming, Mather 
Mine ‘‘B”’ Shaft and Bunker Hill Mine are both within the 
city limits of Negaunee. 


3312 
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Q. Does Michigan Gas and Electric now own and op- 
erate gas distribution systems in Ishpeming and Negaunee? 
A. Yes. We have operated gas systems in both cities for 
many years. This proposal of Michigan Consolidated to 
sell direct to industrial customers in our natural market 
area is the type of raid Michigan Consolidated successfully 
resisted before the Michigan Commission, in the State 
Supreme Court, and in the United States Supreme Court 
when Panhandle Eastern Pipe Line Company tried it in 
Detroit. 

Q. Is the Upper Peninsula of Michigan dependent upon 
Michigan Consolidated’s proposal for natural gas service? 
A. Not at all. 

Q. Why not? A. Michigan Gas and Electric proposes to 
purchase the requisite volumes of natural gas from Michi- 
gan Wisconsin for resale to Escanaba and to Cleveland 
Cliffs and for distribution by Michigan Gas and Plectric 
Company in its franchised service areas. The proposals 
are submitted in the alternative and, as will appear from 
the testimony and exhibits either plan will provide natural 
gas service on an economically feasible basis. Therefore, 
the uneconomic proposal of Michigan Consolidated is not 
necessary to get natural gas service to the Upper Penin- 
sula. 

Q. Briefly, describe the alternative proposals, if 
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you please? A. Under the first proposal of Michigan Gas 
and Electric, it will purchase from Michigan Wisconsin 
the natural gas requirements of the Upper Peninsula and 
will sell natural gas to Cleveland Cliffs for its operations 
in the Upper Peninsula and to Escanaba for resale in that 
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city and its environs. The natural gas will be purchased 
from Michigan Wisconsin under its ACQ Rate Schedule 
at a point of connection with the facilities of Michigan Wis- 
consin built by Michigan Wisconsin from Menominee in ac- 


(28) 


cordance with its 10 cent formula lateral extension policy 
which I have described and is also described by the Com- 
mission in its order issued April 24, 1959, in Docket No. 
G-13246 and by Mr. Joseph L. Benson in his testimony on 
behalf of Michigan Gas and Electric. The proposal to 
purchase under the ACQ Rate Schedule contemplates that 
Michigan Wisconsin will not be allowed to discriminate 
against the Upper Peninsula and that accordingly any 
certificate herein will be conditioned to require Michigan 
Wisconsin to build the lateral from Menominee as far as 
its 10 cent formula requires. Obviously, if this lateral 
policy were not to be extended to the customers of the 


Upper Peninsula they would be entitled to a differential 
in rate in order to avoid discrimination as this Commis- 
sion made clear in Opinion No. 180-A in Docket No. G-1156 
when on another 
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occasion Michigan Wisconsin sought to deny the applica- 
tion of its lateral policy to Michigan Gas and Electric. In 
view of Michigan Wisconsin’s refusal to accord the Upper 
Peninsula the same lateral and tariff treatment it is extend- 
ing to the Wisconsin River Valley, in the event the Com- 
mission does not require the extension of Michigan Wis- 
consin’s established lateral policy to the Upper Peninsula, 
Michigan Gas and Electric alternately proposes to pur- 
chase the requirements of the Upper Peninsula from Mich- 
igan Wisconsin at Menominee under a DCQ (Daily Con- 
tract Quantity) type of rate such as was tendered by Mich- 
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igan Wisconsin and described by Mr. Benson in his testi- 
mony. Michigan Gas and Electric will own, construct, and 
operate the facilities from Menominee and will transport 
the gas to points of delivery in the Upper Peninsula. The 
proposal to purchase under a DCQ type of rate schedule 
is the same type of proposal which Michigan Wisconsin 
at all times offered until, through the device of its affiliate, 
Michigan Consolidated, it sought to insulate itself from its 
established lateral policy and to discriminate against the 
Upper Peninsula. 
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Cross-EXAMINATION 


3335 
By Mr. SHannon: 


Q. As I understand it, you have not made any study of 
the economic results of Michigan Gas and Electric Com- 
pany purchasing gas for the Upper Peninsula of Michigan 
under Michigan Wisconsin’s ACQ rate at the Menominee 
and Marionette delivery point? A. You mean to our ac- 
count? Is Michigan Wisconsin going to deliver to our ac- 
count there? Who is going to own the pipeline? 

Q. You have not had any study made of the economic 
results of Michigan Gas and Electric building a line down 
to Marionette and Menominee and buying gas for the Up- 
per Peninsula from Michigan Wisconsin under Michigan 
Wisconsin’s ACQ rate? A. Well, of course, first-off, it 
would have to be pretty much gross discrimination, it would 
seem, that we would have to buy under that rate and the 
pipeline company neither extend their facilities under the 
city gate policy nor under their 10-cent formula. 

Q. Mr. Perry, I realize your position. I don’t want to 
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get into an argument with you. I am just asking you now 
what is the fact. Either you have had such studies made 
or not. 

Have you had any study made as to the economic results 
or results of Michigan Gas and Electric Company building 
facilities down to Marionette and Menominee and purchas- 
ing gas at that 
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point from Michigan Wisconsin under the ACQ rate pro- 
-posed in this proceeding? 

Mr. Goldberg: Mr. Examiner, I think the question was 
asked of Mr. Callen this morning, who testified he had made 
no studies. The staff then went ahead and went through 
the arithmetic and the record now reflects the third-year 
return. I think it was 5.112 per cent. 

Mr. Shannon: Mr. Callen is from an independent con- 
sulting firm, Pioneer Services. I asked him whether he had 
done it or any member of his organization. He said no. 
I want to know, have an answer from Mr. Perry as to 
whether Michigan Gas and Electric Company has made 
such a study. 

The Witness: No, we haven’t made such a study. I pre- 
sume we could make one. 


L. L. Perry 


resumed the stand and testified further as follows: 

The Witness: Mr. Examiner, yesterday afternoon, just 
before recess, Mr. Shannon was asking me if I had working 
papers to show where I arrived and how I arrived at a 
statement made in my testimony wherein I stated that un- 
der Michigan Consolidated’s proposal to sell gas to Michi- 
gan Gas and Electric Company the rate of return to. Michi- 
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gan Gas and Electric Company would be 3% per cent the 
third year. I presume I testified the third year, I don’t 
remember, but it was the third year. 

I told him I did not have those working papers with me, 
which was a fact, but last night from the exhibits and testi- 
mony in this proceeding, I re-worked it and I would like to 
hand it to him if he wishes to have it. 

Mr. Shannon: I appreciate that very much, Mr. Perry. 

The Witness: this shows the third year the way I have 
re-worked now from 3.39 per cent return to Michigan Gas 
and Electric and the fifth year 4.05 per cent. 


eo e ® ° e e ee oe 
3356 
By Mr. Srerrey: 


Q. So that the reason that Michigan Gas and Electric 
doesn’t propose to offer any better price to Escanaba is 
that you weren’t asked to make a better price, is that right? 
A. That is correct. We were asked if we would enter into 
the same kind of an agreement that they had made later 
with Michigan Consolidated and we agreed to that. 

Q. Well, since your position is that it is not feasible to 
distribute gas and purchase it at 70 cents per Mef, didn’t 
you point that out to them? A. We certainly tried to, but 
they wouldn’t believe us. 

Q. And insofar as the price that you would charge Cleve- 
land Cliffs if you were to build the entire transmission 
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line, you were in the same position Michigan Consolidated 
was there, namely, you were getting as much as Cleveland 
Cliffs would agree to pay, is that right? A. That is correct. 
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Q. So even if you were to build all the—that is, even if 
Michigan Gas and Electric were to build all the facilities 
for service to the Upper Peninsula, your company would 
be in the same position that Michigan Consolidated is in, 
in that you would have to get as much of the revenue as 
you can from Cleveland Cliffs and then by necessity you 
will have to acquire the additional revenue necessary to 
defray the cost of service from the communities you serve. 
Isn’t that correct? A. Well, that might be—it is probably 
correct, but it is not a final part. There is more to your 
question. 

As much as we can get from Cleveland Cliffs is eco- 
nomically feasible from our standpoint, we can serve them 
that—if it is economically feasible for us to do it, I think 
Mr. Benson can answer questions regarding that because 
we made that study. 


o °* ° ° e& 
3363 
By Mr. Srerrer: 


Q. Have you made this determination, Mr. Perry? In 
serving the Upper Peninsula, would it be feasible to do so 
if you did not have the sales that you contemplate to make 
to Cleveland Cliffs? A. Assuming that we owned a pipe- 
line. 

Q. That you did the entire—— A. It would be infeasible. 
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Q. Would 70 cents per Mef gas at the city gate enable 
Michigan Gas and Electric to carry on a profitable gas 
distribution business in Marquette, Negaunee and Ishpe- 
ming, that is, enable M. G. & E. to turn the $90,000 loss 
suffered last year into a profit? A. You know that is a 
good question, because I thought of that myself, you see, 
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too, along time ago and I don’t know whether I have the 
figures here, but the answer to it is no, as 
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surprising as it may seem, and this was the reason why 
the answer was no. While we at the present time have 
gas distribution systems in those three cities, Marquette, 
Ishpeming and Negaunee, and are doing a gas utility busi- 
ness there as we have done for over half a century, we are 
now serving fewer than 1,800 customers in the three cities. 
If we sell the quantities of gas in those cities when we get 
natural gas that we have estimated in all of our economic 
studies, we will have to spend a great deal more money in 
distribution systems in those three cities, so much more that 
it is still economically unfeasible for us to buy gas at the 
city gate for those three cities at 70 cents. 


Presiding Examiner: One of the reasons why the 70 
cents—is this in your answer? I couldn’t quite tell from 
the way 
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you said it, would not be productive of sufficient revenue is 
that you couldn’t sell any interruptible gas at all in these 
three towns, could you? 

The Witness: Oh, no, no. We can’t pay 60 cents for 
gas and sell any interruptible. 

Presiding Examiner: As a result, you would have a high 
peak use and no other use during the year? 

The Witness: That is correct. 

As a result we would have an annual load factor in the 
nature of 40 per cent, probably, you see—have low load 
factor. 
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By Mr. SHannon: 


o ° * ° ° 
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Q. Now, in your operating expenses, you used the fig- 
ures that Mr. Callen explained in connection with Exhibit 
221, did you not? A. Yes. 

Q. And that included this allowance which I discussed 
with him of $5 per customer for one-half of the customers 
in the first year, and $30 per customer for the balance of 
the customers over a five-year period for sales promotion 
expense. 
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That is correct, is it not? A. If that operating cost is our 
sales promotion expense, that is correct, our estimated 
sales promotion expense. 

Q. Now, according to your report to the Michigan Public 
Service Commission for the year 1958, your sales promo- 
tion expense for gas operations was $34,072, or on the basis 
of 20,507 customers served, an average of $1.66 per cus- 
tomer, would you accept that figure? A. I will accept it, 
surely, subject to checking. 
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Q. Mr. Perry, to sum this up, if Michigan Gas and Elec- 
trie were successful in having either of its proposals, its 
primary proposal or its other proposal, approved by the 
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regulatory authorities, Michigan Gas and Electric would 
sell gas to Escanaba at 70 cents per Mef, that is correct, is 
it not? A. Yes, we have a contract so to do. 

Q. And if the proposal of Michigan Consolidated Gas 
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Company to supply gas to Michigan Gas and Electric Com- 
pany were to be approved by the regulatory authorities, 
Michigan Gas and Electric Company would receive city- 
gate delivery at 70 cents, or the same take as Escanaba 
would receive under your proposal? 

Mr. Goldberg: May I hear that question, please? I 
didn’t get the assumptions. 


(The question, as recorded, was read by the reporter.) 


Mr. Goldberg: I object to that, Mr. Examiner, because 
it doesn’t take into account the statement of facts of 
record, Michigan Gas and Electric is not going to buy 
from Michigan Consolidated at any 70 cents per Mcf, for 
reasons stated. 

Mr. Shannon: Even if the regulatory Commissions ap- 
prove? 


By Mr. Saannon: 


Q. Let me ask you that, Mr. Perry. A. Even if the regu- 
latory Commission approves it, we cannot buy any gas 
from Michigan Consolidated at 


3403 
70 cents, it would be economic suicide for us to do so. 

Presiding Examiner: And you know of no law to make 
you, do you? 

The Witness: I know of no law that would force us to 
do it. 

By Mr. SHannon: 

Q. In other words, it is economic suicide for Michigan 
Gas and Electric Company to buy city-gate gas at its com- 
munities at the same price that you propose to sell gas to 
the City of Escanaba if your proposal is approved? 

Presiding Examiner: The answer is yes. 
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W. A. Rhaesa 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


3483 
Cross-ExaMINATION 
By Ms. GoLpBERG: 


s * J e 

3485 
Q. Well, didn’t you substitute for information presented 
by Michigan Gas and Electric your own judgment for cer- 


tain Michigan Gas and Electric figures in this record? A. 
I sure did. 


3488 
By Mr. GoLpBERG: 


Q. Are we to infer from your presentation in Exhibit 
No. 332 that the 4.88 per cent shown under the column en- 
titled “Rate Proposed by MG& »? ig considered a reason- 
able rate of return by Michigan Gas and Electric? A. I 
can’t speak for Michigan Gas and Electric, but it wouldn’t 
be a reasonable rate of return for Michigan Consolidated 
Gas Company. 
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Q. Would not be? A. It would not be. That is right. 
Q. Now, on the first line of Exhibit No. 232, you show 
revenues from firm gas sales. Now, you did not take out 
Cliffs Dow, did you? A. No, I did not. 
Q. And that is true of each of the columns? <A. That is 
true. 
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Q. Will you tell us why you didn’t? A. As I recall, the 
average rate was around 6414 cents or so. It is on that 
page 14, I believe. 

I believe that that, as I remember the exhibit, was just 
a plain breakeven cost, that is, the oil they were using and 
the gas. That was right breakeven. 

We certainly feel that gas should be salable a bit higher 
than oil, in competition with oil, because of the many ad- 
vantages it has. We have all gone around on that over the 
years; so I don’t think I can add too much to that. 

I think the gas could probably be sold at 70 or 71 cents, 
which would be a breakeven point if yon wanted to sell it. 
If you didn’t sell the gas, I think—let’s see—six times 210 
—you would get about $12,000 before income tax more 
operating income, 

Q. Well, in view of your testimony, let me ask you why 
you didn’t change the two blocks, the bottom two blocks 
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of the firm industrial sales rate to Michigan Gas and Elec- 
tric, which appears at the bottom of Exhibit No. 232, page 
2? A. Why I did not change them? 5 

Q. Yes. A. I didn’t think it was particularly important 
to change them. It is practically a breakeven price. The 
$12,000 operating income out of the total is not very im- 
portant. I just left it alone. 

Q. Mr. Rhaesa, do you design rates to sell gas incre- 
mentally at six cents when you are paying seven cents per 
Cef yourself? A. No, sir. 

Q. Now, I notice that your studies are related—let me 
make sure they are still in the record—yes. 

Exhibit 231, for example, and Exhibit 233 are related to 
Marquette only, is that right? A. Yes, sir. 

Q. Are those the only communities that Michigan. Gas 
and Electric Company serve? A. No, siz. 
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Q. Why didn’t you study the others? A. I had the de- 
gree day deficiency on Marquette. I believe it was 8,529 
for the year. I have it in the U. S. Weather Bureau report, 
and that is also in the testimony of one of your witnesses. 
I don’t recall which one. And, asI 
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recall it—perhaps it was the story that went along with 
one of the exhibits—someone had judged that it would be 
an average of 8900 degree day deficiencies in the other 
areas, Negaunee, Ishpeming, and so on. 

Why that would be higher than Marquette, I don’t know. 
They all seem to be very close together on the map. 

So, setting up Marquette, it would seem to me, would be 
very representative of the whole area. 

Q. Is it that you didn’t know about why there would be 
any difference because you had no personal experience 
with the weather situation in the Upper Peninsula? 

Mr. Shannon: You mean as contrasted with—— 

Presiding Examiner: Well, I think he has answered your 
question. 

The Witness: I have been in the Upper Peninsula, Mr. 
Goldberg. What do you mean “‘weather”? It is real nice 
up there in the summertime. 


By Mr. Goupzenc: 


Q. I suppose that is when you are selling the space 
heating. 

May we have that answer read—not the last answer, 
but—— 

Presiding Examiner: Well, actually it boils down to one 
thing: He thonght that Marquette’s degree day deficiency 
of 8,529 was sufficiently representative for the study. 

That is your whole answer, isn’t it? 
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The Witness: Yes, sir. That is what I told him. 
By Mr. Goipserc: 


Q. You did not intend to have your comparison for Mar- 
quette stand also for the other communities that would be 
served by Michigan Gas and Electric? A. Oh, I think they 
could be relative. After all, 8900, if that is the correct fig- 
ure, is only 371 over the 8529. Percentage-wise, it wouldn’t 
make much difference. It might raise the 162 Mcf a year 
here, asI recall it. It did raise it to 169. 

Q. I think that you are aware that Michigan Gas and 
Electric’s rate shows for all uses, including space heating, 
an average of $1.18 per Mef, right? A. What exhibit is 
that on? I don’t have the exhibits here. 

Mr. Shannon: Would that be 221? 


By Mr. Goupserc: 


Q. I would assume you would be familiar with that, 
having made the study. A. Mr. Goldberg, I can’t recall 
all those figures in my head. It might be $1.171 or $1.182 
or $1.184. I would like to see the exhibit, if I may. 

Mr. Shannon: It is Exhibit 221, page 3, which sets forth 
their block rate, but it has no computation of any average 
price. 
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I think there is something in the testimony with reference 
to that subject. 

The Witness: Will you give me just a minute? 

It is $1.172 based on the space heating rates in Mar- 
quette. Now, you asked me for the overall figure. I don’t 
have that well in mind, but it is very close to what you say. 

How much did you say, Mr. Goldberg? 
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By Mz. Goupsere: 

Q. Isaid $1.18. A. It could be that that is it; yes, sir. 

Q. And the equivalent cost of house heating oil, taking 
into account the relative efficiencies of gas and oil, is $1.30 
per Mef, is that right? A. Would you read that to me, 
please. 

(The pending question, as recorded, was read by the 
reporter.) 

A. I would like to come back to that, Mr. Goldberg, if I 
may. 


Q. Mr. Rhaesa, do you have the equivalent cost of house 
heating oil? A. Based on the figures on Exhibit 231, I 
work it out to be $1.38, Mr. Goldberg. 

Q. Tell me the figures you used. A. In the middle of the 


page, the cost of fuel oil—— 

Q. What exhibit is that? A. 231. 

I took the figure of $223.55, which is the annual cost for 
that area, and divided that by 162 Mcf, which appears just 
above it—you see the line right under the caption? 

Q. Yes. A. And that comes out to exactly $1.38. Q. Is 
that 140,000 BTU per gallon? A. Yes, sir. 

Q. At an efficiency of 66 per cent? A. Yes, sir. 

Q. $1.38 A. Yes, sir. 

Q. And that $1.38 would be what per cent higher than 
the $1.18. A. What $1.18? 

Q. That $1.18 is the average cost per Mcf which you 
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thought was about right, based upon Michigan Gas and 
Electric’s rate schedule just before the recess, which you 
show on Exhibit 232, page 2 under proposed Michigan Gas 
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and Electric rate schedule. You notice you have $1.176, 
which rounds off to $1.18? A. That is right. 

Q. Now, comparing that $1.18 to the $1.38 you just com- 
puted, what per cent higher is the $1.38 than the $1.18? 
A. This isn’t comparable, so there would be no point in 
comparing them. 

Q. Well, aren’t those the figures that you used to deter- 
mine whether you can sell gas at higher than $1.18 or must 
sell for less than $1.18? A. Can we go back to Exhibit 231? 
I can’t answer that just yes or no, Mr. Goldberg. If you 
will notice note 1 on Exhibit 231, it reads: ‘‘Based on Mich- 
igan Gas and Electric proposed step rates after excluding 
the first 20 Mcf per year for domestic purposes.’’ 

In other words, after you deduct the cost of the first 20 
Mef per year out of the 182 Mcf per year for both uses, 
that is, the heating use and the domestic use, that will 
give you the 162 Mcf for heating use. 

Q. What basis do you have for deducting the first 20 
Mef per year in determining the cost of gas to someone who 
is using space heating for domestic purposes? 
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A. What basis do I have? 

Q. Yes, what basis do you have? A. Just a common 
sense basis. 

Q. Let’s look at Exhibit 232. The first block is three 
CCF at $1.30. 

Do you take the 20 out of there? A. Yes, sir. 

Q. What justifies your taking the 20 out of there? <A. 
The residential customer rate is always higher than the 
heating rates, your volume is in the heating. And when 
you set up rates you don’t say that the heating, the cost of 
your heating gas is $1.30—I guess this is per month, yes, 
sir—for the first three hundred. These rates are predi- 
cated on residential use. 


187 


(3496) 


Q. Are you saying that you read that rate schedule and 
made your determinations on the assumption that a cus- 
tomer using gas for space heating on the Michigan Gas and 
Electric proposed rate schedule would not be charged for 
the first three CCF at $1.30? A. You said for space heat- 
ing only? 

Q. That is right. A. No, I didn’t say that at all. 

Q. In other words,—— _ A. I didn’t do that. 

Q. In other words, Michigan Gas and Electric will have 
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some customers using gas for space heating only, right? 
A. Well, their exhibits show that they will, but I would 
think that with a little effort that they ought to be able to 
sell the other appliances as well. 

Q. In other words, although Michigan Gas and Electric 
exhibits show that it will have space heating customers 
using gas for that purpose only——_ A. Yes, sir. 

Q. —you made your determinations on the basis that 
you consider that those customers would be using gas for 
house—for water heating or cooking, and therefore, in 
making your determinations and applying them under the 
rate schedule which we have been talking about, you took 
out the first 20 Mef, is that right? A. I think if you will 
look at the exhibit, Mr. Goldberg, that is exactly what the 
exhibit says, annual consumption and cost per residential 
heating customer who also uses gas for domestic purpose, 
that is the way the exhibit was set up, sir. 

Q. Is your answer yes to my question? 

Mr. Shannon: He has answered the question. 

Mr. Goldberg: Mr. Examiner, I am entitled to an answer, 
and he can add that explanation if he likes. I am not talk- 
ing about what the exhibit says there, I am trying to find 
out what he did. 
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By Mr. Gopsere: 


Q. Is the answer yes? A. I will have to have it back, 
Mr. Reporter. 

Mr. Goldberg: May it be read, Mr. Examiner? 

Presiding Examiner: I don’t think that where there is 
only one result to be implied from his answer that you 
need to harp on whether or not he says the word ‘‘yes.”’ 
His answer is only consistent with the implication of the 
word “yes,’’ because he says that the exhibit shows so and 
so. Let’s go ahead. 

Mr. Shannon: You are dealing with an average customer, 
Mr. Goldberg, not counting noses. 

Presiding Examiner: Anyway, that is what he showed. 

Mr. Goldberg: Mr. Shannon, let’s argue later. 

Mr. Shannon: It is all right for you to argue, but not me. 

Mr. Goldberg: I am just examining the witness. 


By Mr. GorpBere: 


Q. Would you consider the rate schedule of Michigan 
Gas and Electric a step rate, or is it a block rate? A. I 
say it is a step rate. 

Q. Is there any difference between a step rate and a 
block rate? A. I think there is a technical difference, I 
really can’t answer that. 
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Q. How would you define a step rate? A. It is one that 
you pay—it is a loaded rate, your first step consists of a 
certain volume at a certain price, as a rule, in fact in all 
cases, why, it is a higher price than the succeeding steps 
that the customer has to go through each month to get up 
to the lowest step. 

Q. How would you define a block rate? A. I am not 
going to define a block rate. 
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Q. Would you define it the same way as you just did the 
step rate? A. I don’t use these technical terms, Mr. Gold- 
berg. What difference does it make whether it is a step 
rate or block rate? This is the rate, and it goes by steps. 

Q. Isn’t it the fact that in a block rate you go through 
the various steps in accordance with a division of the vol- 
umes per each step, each block, whereas in a step rate, if 
you use ten CCF, you don’t go through the first two steps, 
you go right into that third step, and you are billing at 
that basis for all you use? A. Ona step rate? 

Q. Yes. A. Then, perhaps I am mistaken, whether it is 
a step rate or a block rate, this rate goes through all the 
steps. 

Q. Did you work out the gas equivalent for handfired 
bituminous coal? 
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A. Did I work it out? 
Q. Yes. I don’t see it on Exhibit 231, unless I miss it. 


A. Itis the third line. 
Presiding Examiner: From the top. 


By Mr. Gopsere: 


Q. All I see is the efficiency, but I don’t see the gas 
equivalent cost. I see, for example, you have worked out 
gas equivalent cost for fuel oil? A. Yes. 

Q. I mus thave missed it, here it is, bituminous coal, 
here itis, lamsorry. A. That is right. 

Q. Now, in substituting your judgment as to what Michi- 
gan Gas and Electric should include in determining the 
economics under the Michigan Consolidated proposal, you 
used two per cent for five per cent for lost and unaccounted 
for gas, amIright? A. I did. 

Q. Now, does your two per cent take into account that 
there are existing systems in the Negaunee, Ishpeming 
and Marquette areas? A. It does. 
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Q. What do you know about the situation in respect to 
lost and unaccounted for gas in Ishpeming, Marquette and 
Negaunee? 
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A. I will have to admit I haven’t investigated what their 
lost and unaccounted for is. 

Q. So that if I told you that it was approximately 30 per 
cent, you would have no basis for agreeing or disagreeing 
with me, is that right? A. I would be just aghast. 

Q. Well, maybe you should investigate it, then. 

Now, also in substituting your judgment for Michigan 
Gas and Electric as to sales promotion expense, you used, 
according to your testimony, an average of $1.66 per cus- 
tomer for the year 1958 in the Lower Peninsula, is that 
right? A. I didn’t use that. I used $2.00, Mr. Goldberg. 

Q. I am sorry, you gave us a break, you raised it by 34 
cents. A. That is right, I thought it was a new area, and 
you could perhaps spend a little more on an over-all basis. 

Q. How did you determine that $1.66 per customer? A. 
In the 1958 report of Michigan Gas and Electric Company 
to the Michigan Public Service Commission, on page No. 
625, the amount shown for sales promotion—and this, inci- 
dentally, is for the total gas distribution in what I think 
you call the Southern Division or distriet-—— 

Q. That is good enough. A. —is $34,072. 
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Q. Go ahead. A. Iam not finished. 

The average number of customers in the report on page 
609—those are the gas customers—is 20,507. 

Q. Now, you divided those two figures and arrive at the 
$1.66, is that right? A. Yes, I divided the dollars by the 
average number of customers and got $1.66 average. 

Q. Of those 20,507 customers, how many were new cus- 
tomers added in 1958? A. I don’t know. 
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Q. If it was 1800, what would be the sales promotion 
average per customer for new customers added? <A. If it 
were 1800? 

Q. Yes, 1800. A. Well, just using arithmetic here, and 
that is all you are going to want me to do, it would be some- 
thing under $20. 

Q. It would be about $19, wouldn’t it? A. Roughly. 

Q. Do you know that the sales promotion expense of 
Michigan Gas and Electric is on a per customer added 
basis? A. I know of no such thing. 

Q. Now, then, in substituting your judgment for Michi- 
gan Gas and Electric as to the working capital requirement 
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for its Upper Peninsula operations, you went to a rate 
order of the Michigan Commission issued in 1958, relating 
to natural gas operation in the Lower Peninsula, right? 


A. Yes, sir. 

Q. Now, what is the ratio of that $180,900 that appeared 
in that order to the total rate base of $5,146,227? I get 
three and a half per cent. A. Well, that would be roughly 
it. It is in that neighborhood, yes, three six, three five, 
around in there. 

Q. Now, what is Michigan Consolidated’s ratio of total 
rate base to working capital. 

Mr. Shannon: Including gas in storage? 

Mr. Goldberg: Let’s have it both ways. 

The Witness: As of what date? 

Presiding Examiner: The same time. 


By Mr. Goupperc: 


Q. The same basis as you have here? <A. That one is 
going to take a little time to work out, Mr. Goldberg. 
Q. It is in excess of three and a half per cent, isn’t it? 
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A. I wouldn’t know until I worked it out, sir, on the basis, 
same basis as this was worked out. 

Q. Do you mean to tell me, Mr. Rhaesa, that as the vice 
president and treasurer of Michigan Consolidated who is 
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concerned with rate matters and is conferring with the 
Michigan Commission frequently, and is in day to day 
touch with the financial situation of Michigan Consolidated, 
that you cannot now tell me whether that ratio is in excess 
of three and a half per cent? A. I can only say this, Mr. 
Goldberg, that what we claim before the Michigan Com- 
mission, and what we get, just like in your case, is some- 
thing different. This is what you were permitted by the 
Michigan Public Service Commission. 

Q. What do you claim is reasonable? A. What do I 
claim is reasonable? Whatever the books show. 

Q. Well, isn’t it in excess of three and a half per cent? 
A. It depends on the time of the year, it depends on a lot 
of things. 

Q. On the same basis that you are here saying that we 
ought to be content with three and a half per cent? 

Presiding Examiner: Why not let him get it, furnish it 
if he says he can get it. 

Mr. Goldberg: I will be glad to have him furnish it. 

Presiding Examiner: It will just take a little time. 

The Witness: I can’t do it here. 

Presiding Examiner: We will still be in business the rest 
of this week. 

3505 


By Mr. Goxpsere: 


Q. I want you to provide on the same basis that you used 
in your testimony for Michigan Gas and Electrie— 

Presiding Examiner: Including the latest order by the 
Commission, if he has one. 
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By Mr. GoupBErc: 


Q. He wants for the record what the Michigan Commis- 
sion allowed you for ratio, and I also want your ratio per 
books for 1958. And I would like to have it including stor- 
age and excluding storage. A. When you say 1958, I pre- 
sume I can take some date. Parts of working capital are 
averages, part are as of a certain time—— 

Q. Averages for the year? A. It can be worked out for 
the year. 

Q. On an average for the year? A. All right. 

Q. And have I asked you to state—if I haven’t, I also 
want you to provide what you claimed as reasonable in 
your last rate case before the Michigan Commission. A. 
And what we got. 

Q. Yes. 

Now, have you examined the reports of Michigan Gas 
Electric Company for 1958 to determine its working capital 


requirements since that decision in the Southern Division 
of 
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its operations? A. No, I did not. 

Q. Are we to understand that you are saying that the 
1958 order of the Commission which related to a period 
prior to the introduction of natural gas in nine new com- 
munities in the Southern area is a reasonable basis for 
determining working capital requirements? 

Presiding Examiner: For the Upper Michigan Peninsula, 
you mean? 

Mr. Goldberg: Or even the Southern Division. 

Presiding Examiner : Which one, or both? 

The Witness: Would you just say that over again? 

Mr. John McGrath: I would like to hear the question, 
too, sir. 


(The question, as recorded, was read by the reporter.) 
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The Witness: Well, there are a lot of “if”’ in there. I 
understand that—I may be wrong on that—that you added 
these customers in 1957. 


By Mr. GopBenc: 


Q. What customers? A. The nine new communities you 
are talking about. 

Q. That is the basis upon which you have been proceed- 
ing? A. That is not the basis upon which I have been pro- 
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ceeding, you asked me a question and J am trying to answer 
to the best of my recollection. 

Q. Do you know when we provided natural gas for the 
nine new communities? <A. I thought that it was in 1957. 
That had nothing to do, however, with my work here. As 
your utility plant goes up, your working capital require- 


ments go up. If you added nine communities and put two 
or three million dollars in, I would expect the $180,000 that 
the Commission allowed you would also go up. 

Q. Would the ratio remain the same? A. Not neces- 
sarily. It would be very close, in my opinion. 

Q. Mr. Rhaesa, what rate can Michigan Gas and Electric 
afford to pay Michigan Consolidated if Michigan Consoli- 
dated were to sell gas at the same rate it charges—let me 
start over. That is fouled up. 

What rate can Michigan Gas afford to pay Michigan 
Consolidated if it were to sell gas at the same rate as 
charged by Michigan Consolidated in Detroit? A. Why 
not ask me if down in Texas somebody could sell gas right 
from the well? I don’t think there is any comparison to it. 
T don’t see what you are getting at, Mr. Goldberg. 

Q. That is the best answer you can give me? 
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A. That is about the only answer I think I should give 
you, sir. 

Q. Now, you have an exhibit here showing—I am refer- 
ring to Exhibit 232, page 1—showing rates of return on 
two bases of 7.08 per cent and 6.01 per cent. And I take it 
that you consider that to be a reasonable rate of return for 
Michigan Gas and Electric, is that right? A. I showed 
what I thought, that the 7.8 will be more favorable, of 
course, than the 6, plus, of the Commission. And I be- 
lieve I heard Mr. Perry testify this morning late that they 
permitted something between 614 or 614, something around 
there. So this is just kind of a range that seems to satisfy 
at least what the Commission thought they should earn. 

Q. My request is, are we to conclude from your presenta- 
tion that in your judgment these figures, the 7.08 per cent 
on one basis and the 6.01 per cent are reasonable rates of 
return for Michigan Gas and Electric? A. There again, 


I can’t answer yes or no. The 6 per cent might very well 
be a good rate of return if your potential is there and you 
see yourself going up to 714 or Tp. 

Q. Now, what potential are you talking about at 70 
cents per Mcf? A. Continue to increase your house heat- 
ing load. 

Q. I see. 
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Incidentally, did you on your own limit your studies to 
firm sales only and excluded interruptible sales, or were 
you instructed to ignore interruptible potential in the Up- 
per Peninsula? A. I am afraid I did that one on my own, 
Mr. Goldberg. I was asked to make up this study, and I 
suppose I could have sweetened it up a little bit if I had 
put in some interruptible sales, which, of course, would 
improve those earnings pictures. 
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Q. You mean further sweeten it up, don’t you? A. Well, 
just sweeten it up. 

Q. What studies did you conduct to determine the rate 
of load pickup in the Upper Peninsula as a basis of your 
sales promotion allowance for Michigan Gas and Electric 
income? A. I used the identical number of customers that 
were added each year as were in the Michigan Gas and 
Electric presentation. 

Q. Now, you know, do you not, that the number of custo- 
mers indicated by Michigan Gas and Electric was based 
upon 2 certain sales promotion outlet, is that right? A. I 
wouldn’t know that at all, sir. In fact, from our own ex- 
perience in similar towns in the Southern part of the State, 
that wouldn’t be necessary at all, we didn’t have to spend 
the money to get heating customers in Travers City 
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Cadillac—we have got good saturations there. 

Q. These, I imagine, were in areas where natural gas was 
not an unknown product, and people were pretty well fa- 
miliar with it, isn’t that sot A. From what I read from 
the papers the people in the Upper Peninsula are pretty 
well familiar with the advantages of natural gas, you have 
been seeing it in the papers for years. 

Q. Were the attachment of customers in your Lower Pe- 
ninsula areas that you have referred to at higher rates 
than those proposed by Michigan Gas and Electric for the 
Upper Peninsula, or at lower rates. A. Just generally, 
they were about the same, you are getting into a pretty 
good saturation here yourself as you go along, and we have 
been able to achieve a fairly good saturation in these small 
towns where they bring in natural gas for the first time 
and sell it for heating. 

Q. Were they at lower rates? A. I did not write those 
figures down, Mr. Goldberg, I glanced at our growth in 
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these towns I talk about, I looked at yours, and they seemed 
to be very comparable. 

Q. Is your recollection that good now that you can say 
definitively to me that those rates that you used in your 
Lower Peninsula operations were not lower than those 
proposed by Michigan Gas and Electric in the Upper 
Peninsula? 
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A. I would not say that, no sir. 

Mr. Shannon: I think that there is some confusion here, 
Mr. Goldberg. I think you are asking about rate of attach- 
ment, I mean rates per Mcf, and he is answering rates of 
attachment. 

Mr. Goldberg: He just answered in terms of rates per 
Mef. 

The Witness: No, rates of attachment, that is what you 
have been asking me about, how fast did these customers 
come on, that is what you asked me. 


By Ms. Goipsere: 


Q. I am sorry that you misunderstood me. I was talk- 
ing about the rates per Mef. A. The rates per Mef are 
lower, Mr. Goldberg. I am sorry, too. 

Q. It may have been my fault, and I am glad to have Mr. 
Shannon bring us together. 

Do you know your average cost of gas per Mcf—average 
sale price per Mcf to your customers in your Grand Rapids 
District? My information is that it is about 88 cents. A. 
Can I verify that? 

Q. Yes. I am talking about residential space heating. 
A. 90 cents. 

Q. And what is the competitive fuel, No. 2 oil, is it? A. 
No. 2 fuel oil, yes, that would be home heating oil. 
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Q. And what is the equivalent cost of No. 2 fuel oil? A. 
I haven’t looked at the price for quite some time at Grand 
Rapids. 

Q. Isn’t it about $1.22? A. You mean the competitive 
price? 

Q. Yes. A. It may very well be near that figure. That 
sounds about right, I haven’t worked it out. 

Mr. Goldberg: Mr. Examiner, those are all the questions 
we have. 


e e e e e e e . 
3513 
Cross-EXXAMINATION 


By Mz. Joan McGrara: 


° ° * e 
3515 


Q. In other words, when you utilized the figure of $2.00 
for sales promotion, you are kind of allowing a little cush- 
ion in there for Michigan Gas and Electric? A. Over what 
they expended last year on an over-all basis, whether it was 
last year or the year before—I think the year before their 
sales promotion expenses were close to $2.00, I don’t have 
that figure with me—and whether they added customers in 
1957 or 1958—the only reported $1.66 per average cus- 
tomer for the total number of customers on the lines in 
1958. And I think, to finally complete my answer, I did 
raise that slightly; I thought maybe costs are going up a 
little bit, to $2.00 per customer on the line. 


3516 


Q. Do you know whether or not in the Southern Penin- 
sula, opposed to the northern section of their organization, 
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whether in one they sell gas appliances and in the other 
they do not? A. No, I am not aware of what their mer- 
chandising policies are in the two areas. 

Q. If they merchandise their own stoves, and what-have- 
you, would that have a tendency to bring the costs higher 
for the sales promotions? A. It certainly shouldn’t. Mer- 
chandising—we don’t call them stoves, we call them ranges 
—merchandising appliances as a rule pays its own way. 
In other words, we can’t undersell the smaller stores and 
the department stores and so on, take their business away 
from them, we don’t try to make a lot of money out of 
merchandising, but we certainly try to break even. So I 
can’t see that if they did merchandise it would increase 
or decrease perhaps their sales promotion. 

Q. This is my last question, sir. How much has Michigan 
Consolidated expended to educate the public to call them 
ranges instead of stoves? A. No money that I can think 
of, just a little time once in a while. 


Presiding Examiner: Any other questions? 


(No response.) 
Presiding Examiner: Any redirect. 
3517 
Repmect ExaMInaTion 


By Ms. Smannon: 


Q. I might ask Mr. Rhaesa one thing. You were asked 
by Mr. Goldberg, with reference to some of the nine new 
communities like Traverse City and Cadillac, where you 
recently put in natural gas service. Can you tell us what 
your experience has been with respect to lost and unac- 
counted for in those new communities? A. Yes, sir. 

These are right from our company reports. For the 
twelve months ended July 1959, the total of the send-out, 
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that is the gas sent out to the lines as metered in the cities 
of Mount Pleasant, Greenville, Belding, Ludington, Big 
Rapids, Cadillac, Traverse City—that is what is called our 
northern division—and the lost and unaccounted for, for 
the twelve months ended July, 1959, was 1.6 per cent of 
the gas sent out into the mains and gas used by the com- 
pany. For the twelve months ended August 1, that is 1959 
again, for this same group of small towns was 1.8 per cent. 
Now, the reason I take July and August is because that, 
in all of our districts, it is the time of year when our base 
load, our send-out is way down, and fluctuations in the 
weather and the meter reading wouldn’t affect these fig- 
ures one bit, where as if you took it on a calendar basis, 
depending on how you read your meters and so on, you 
might get some swings, you might even get red figures 


3518 
sometimes, the way your sales go on the books. 
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(Whereupon, at 3:32 p.m., the hearing was concluded.) 
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Hearing Exhibit No. 1: System Map of Michigan Wisconsin 
_ Pipe Line Company (Michigan Wisconsin) 
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Hearing Exhibit No. 2 (Sheet 2): Michigan Wisconsin's Pipe Line System 
(Hugoton Field to Station 10) 
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Hearing Exhibit No. 4 (Sheet 2): Flow 
Deliveries, E. G. Hill Station 10 
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WICNIGAN WISCONSIN PIPE LINE COMPARY Page 2 of 11 
Detalles 
Estimated Cost of Conetruction 


Survey 0.0. 
ond and 
Mapping Cemages Material Labor Totel 


}. Pipe Lines 
{a} 1tinole, Indiena end Hichigan 
(1) 1 Inote Loop 3 5 1200" $18, 960 @ 868,808 $2,805,902 


(2) Indlena Loop J. vs 280° 8,400 390, 445 1,409,243 


(3) Michigan Loop . 2a" x .281° 8,680 %21,707 1,553,023 


Sub-total #5, 762, 568 
(b) Mleconsin 


(1) Harehfleld to Appleton 2a” x .260° $3,069,288 61,917,065 $8,783,211 
7.9 al, 20° x .260° 1,032, 784% 007, 018 1,766, 262 


Sub-total $6,599,463 


Hearing Exhibit No. 6 (Continued) 


(2) Henominee Junction to Menominee 96.31, 16° x .260° $2,278,258 41,957,080 $4, 268, 044 


(2) Antigo Junction to Antigo 20.4 ml. 8-5/8" x .260° ¢ 308,058 6 «(282,158 $710,872 
33.2 mi, @-5/8° « 260° 392,639 220,678 #9, 993 


Sub-total 90,361,865 
(8) Hiecel taneous Lines 


Wisconsin Rapids 6-5/8" « .2680° $ 253,058 
Stevens Point 7 6-5/8" « 260° 18,720 

4-1/2" x . 250° 61,927 

1/2" x20" 2, j pee = : 73,883 

@-56/8° x .250° 169, 252 
Harinette . 6-5/8" 0 .250° 31,58! 
Bear Creek f 40/2" « 260° $2,306 
Bondvel e » 1/2" x 260° 4,25! 
Gillett 1/2" x .250° 33,548 
Oconto &1/2" 1 .250° 77,878 
Seynour 2.0 al. 1/2" 2 250° 141,139 


4 973,020 
2. Weter Stations 


Hichigan Consol idated-Hencainee 2-8" Orifice $ ©,000 
Henoalnee-Harinette 2-4" Orifice 18,000 
Peshtigo 2-2508 P.0.H. 17,000 
Oconto 2-2608 P.0.H, 17,000 
Oconto Falls 2-8" Orifice 18,000 
Gittett 2-2608 P.D.M, 17,000 
Bonduel 2-2608 P.0.H, 17,000 
Shawano 2-4 Orifice 18,000 
tabarrase 2-2508 P.D.M. 17,000 
Clintonville 2-4° Orifice 18,000 
Bear. Creek : 2-2508 P.D.M. 17,000 

2-8° Orifice : : ~~ 18,000 

2-4° Orifice 18,000 

2-6" Orifice 24,000 

2-4" Orifice 18,000 
Wortonville 2-2508 P.0.H, 17,000 
Hew London 2-4" Orifice 18,000 
Weyauwege 2-2508 . 0.4, 17,000 
Waupace 2-4° Orifice 18,000 
Stevens Point 2-4" Orifice 18,000 
Wisconsin Rapids 2-8" Orifice 18,000 
Marshfield 2-8° Orifice 18,000 
Jollet, Mllnole 2-8° Orifice %, 000 


¢ 966,000 
2. Conpreseor Station 
Hershfield, Wisconsin 6,280 UP § 200,000 § 1,711,000 
&, Warehouses, Conaunications ead Work Equipacnt 


Total Direct Construction Cost 
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Exhibit No. 7: Summary of Annual and Maximum Day Gas 
NOCRIGAN WIRCCREIE FIPE LINE COMPANY sr a a te 


SUMMARY OF ANNUAL AND MAXIMUM DAY GAS SUPPLIES AND 
TSE ALLOCATION OF SALABLE GAS SUPPLIES TO MARKETS 
(VOLUMES IN MMCF @ 14.73 PSIA) 


(Col. 1) 
GAS SUPPLY 


1. PURCHASES 
Michigan Wisconsin Mainline 


v 
8 rue 


156,953 


American Louisiana Pipe Line Company 36,865 
Midwestern Gas Transmission Company 48,032 57,670 


Total Purchases 251,528 251,528 253,835 
System Fuel and Losses 17,528 17,528 17,735 


Total Salable Pipe Line Capacity 234,000 234,000 236,100 
Supply From Storage - a a 


Total Salable Supply 234,000 234,000 236,100 


Shs sks a 


ALLOCATION 
Allocation To New Markets 
Wisconsin River Valley 5,961 1,T22 7,122 
Upper Peninsula of Michigan 


Michigan Consolidated Gas Company - ites 6.696 £2696 
Subtotal > 70! 14,41 14,51 
Allocation To Present Markets 172,640 214,290 214,290 


Total Sales 178,200 234,000 236,100 
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WISCONSIN FUEL AND LIGHT COMPANY 
Wausau, Schofield and Rothschild 


NO. OF CUSTOMERS AND ANNUAL REQUIREMENTS 
MCF OF 1,000 B.T.U. GAS 
ACTUAL 1956-1958, ESTIMATED FIRST 5 YEARS 


ZSIDENTIAL 

, Customers Added During Year 

‘Customers End of Year 
Annual Residential Seles 


OMMERCIAL 
Customers Added During Year 


Annual Degree Day Deficiency 
Heating Portion of Spaceheating Sales 
Domestic Portion of Spaceheating Sales 
Total Annual Spaceheating Sales 


RM INDUSTRIAL SALES 
Total Firm Sales 


IMPARY USE GAS 


NACCOUNTED FOR 
Total Firm Sendout 


NTERRUEFIBLE REQUIREMENTS 
Less Curtailments 


NIERRUPTIBLE SALES 
Total Purchases 


Hearing Exhibit No. 35: Market Data, Wausau Service Area 
(Wisconsin Fuel & Light Company) 


Hearing Exhibit No. 36: Wisconsin Public Service Corporation, Menominee, (4040) 
Michigan and Marinette, Wisconsin. Relating to Introduction of Natural Gas 


MISCOMSIN PUBLIC SERVICE CORPORATION Page 14 


ual Cas wir sin of 970 Btu ival 


Stevens Po: Cas Sys 
Actual - Propane-Air Gas Estimated - Natural Gas 


Particulars 1955. 1956 1957, 258 ' 1960-61 1961-62 1962-63 1963-64 1964-65 
(a) (e) (a) (e) () «) ¢ qQ) (a) 
RESIDENTIAL GENERAL SERVICE 
Customers End of Year 2,612 2,586 2,609 . 2,560 2,400 2,410 2,390 2,370 
Sales 51,356 34,775 57,300 63,300 62,300 64,600 68,300 71,200 


COMMERCIAL GENERAL SERVICE 
Customers End of Year 157 152 147 160 160 160 160 
Sales 12,017 12,721 +14, 000 16,400 16,800 16,900 17,100 


RESIDENTIAL SPACE HEATING SERVICE 
Customers End of Year 218 248 267 | 1,560 1,760 1,920 2,060 
Sales 33,819 37,9469 41,400 240,200 295,600 327,100 355,200 


COMMERCIAL SPACE HEATING SERVICE 
Customers End of Year 24 
Sales 


FIRM INDUSTRIAL SERVICE ‘ 79,800 91,700 123,000 
TOTAL FIRM SALES 437,400 518,200 630,600 


130 155 175 190 
38,700 49,500 64,100 


COMPANY USE GAS 4,764 8,000 8, 000 8,000 
UNACCOUNTED FOR GAS 6,037 | 46,500 _42,100 31,900 


TOTAL FIRM ANNUAL REQUIREMENTS 109,083 I 489,900 $68,300 &70,500 


Note: Data in columns (b) through (g) are for years ended December 31, and data in colums (1) through (m) are for contract years ended August 31. 


Hearing Exhibit No. 45: Wisconsin Rapids Gas & Electric Company 
Exhibit (Page 7) 


WISCCNSIN RAPIDS GAS AND ELECTRIC COMPANY 
Wisconsin Rapids, Wisconsin 


ESTIMATED GAS REQUIREMENTS 
(VOLUMES IN MCF) 


RESIDENTIAL 
Customers Added During Period 
Customers End of Period 
Annual Mcf Use/Customer 
Annual Residential Sales 


COMMERCIAL 
Customers Added During Period 
Customers End of Period 
Annual Mef Use/Customer 
Annual Commercial Sales 


RESIDENTIAL SPACEHEATING 
Customers Added During Period 
Customers End of Period 
Mcf Use/Custome>/DDD 


Annual Degree Day Deficiency 
Heating Portion of Residential Spaceheating Sales 
Annual Domestic Mcf Use/Customer 
Domestic Portion of Residential Spaceheating Sales 
Total Annual Residential Spaceheating Sales 
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COMMERCIAL SPACEHEATING 
Customers Added During Period 
Customers End of Period 
Mef Use/Customer/DDD 
Anmual Degree Day Deficiency 
Heating Portion of Commercial Spaceheating Sales 
Base Load Mcf Use/Customer/Year 
Base Load Sales : 
Total Commercial Spaceheating Sales 
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INDUSTRIAL SALES 
Total Firm Sales 
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ANNUAL COMPANY USE CAS 
ANNUAL UNACCOUNTED FOR GAS 
Total Firm Requirements 


Nee. 
HER 


INTERRUPTIBLE INDUSTRIAL 


Total "Annual Contract Quantity” 


CITY GAS COMPANY 


ESTIMATED MONTHLY REQUIREMENTS ~~ THIRD YEAR 
Volumes in MCF of 1000 BIU @ 14.7 PSIA 


——_= 


No. of cust. -- End of Month 
Cons. /Cust. /Month 
Residential Sales 


COMMERCIAL 
Tic. of Cust. — End of Month 
Cons. /Cust- /Month 
Commercial Sales 


Cons. Cust. /DDD 
Ylormal Degree Day Deficiency 
Heating Sales 


Domestic Cons. /Cust- /Month 
Domestic Consumptian 
Total Cons.-Res. Sp- Bt. Cust- 


COMERCIAL SPACE 
Tio. of Cust.-- Enc of Month 
Cons. /Cust. /DDD 
Norcal Degree Day Deficiency 
Total Sp.Et. Sales -- Commercial 


DDUSTRIAL 
fo. of Cust. -- End of Month 
Cons. Processing @ 100 MCF/Mo- 
Sp. Bt. @ .05 McF/Cust. /DDD 
trial Sales 


10,833 
15,600 
26,433 


32,319 
532,485 


41,045 
1,452 
573,985 
170,800 
Tis , 785 


CITY GAS COMPANY 


ESTIMATED MONTHLY REQUIREMENTS -- FIFTH YEAR 
Volumes in MCF of 1000 BIU @ 14.7 PSIA 


No. of Cust. -- End of Month 
Cons. /Cust. /Month 
Residential Sales 


COMMERCIAL 
Mo. of Cust. -- End of Month 
Cons. /Cust./Month 
Commercial Sales 


RESIDENTIAL SPACE HEATING 
Wo. of Cust. -- Bnd of Month 
Cons. /Cust./DDD 
Normal Degree Day Deficiency 
Heating Sales 


Domestic Cons./Cust./Month 
Domestic Consumption 
Total Cons.-Res. Sp. Ht. Cust. 


COMMERCIAL SPACE HEATING 

“No. of Cust. -- Bod of Month 
Cons. /Cust./DDD 
Normal Degree Day Deficiency 
Total Sp. Ht. Sales -- Commercial 


INDUSTRIAL 
No. of Cust. -- End of Month 
Cons. Processing @ 100 MCF/Cust./Mo. 
Sp- Ht. @ .05 MCF/Cust. /DDD 
Total Industrial Sales 


TOTAL FIRM SALES 


Total Interruptible Sales 
TOTAL SYSTEM REQUIREMENTS 


Merrill Gas Company 
Merrill, Wisconsin 


ACTUAL GAS SALES AND ESTIMATED GAS REQUIREMENTS 
(VOLUMES IN MCF) 


RESIDENTIAL 
Customers Added During Period 
Customers Enc cf Period 
Annual Mct Use/Customer 
Annual Residextial Sales 


COMMERCIAL 
Customers Added During Period 
Customers End of Period 
Annual Mcf Use/Customer 
Annusl Commercial Sales 


RESIDENTIAL SPACEEEATING 

Customers Added During Period 

Customers End of Period 

Mcf Use/Custoner/DDD 

Annual Degree Day Deficiency 
Beating Portion of Residential Spacebesting Sales 

Annual Domestic Mcf Use/Customer 
Domestic Portion of Residentisl Specehesting Seles 
Total Annual Residential Spaceheeting Sales 


COMMERCZAL SPACEHEATING 
Customers Added During Period 
Customers Exe of Pericd 
Mef Use/Customer/DDD 
Annual Degree Day Deficiency 
Heating Forsion of Commercial Spaceheating Sales 
Base Load Mc Uee/Customer/Year 
Base Load Sales 
Total Commercial Spaceheating Sales 


INDUSTRIAL SALES 
Total Firm Sales 


ANNUAL COMPANY USE GAS 
ANNUAL UNACCOUNTED FOR GAS 
Toval Firm Requirements 


Interruptible Industrial 


Total "Annuel Contrect Quantity” 


Hearing Exhibit No. 48: Merrill Gas Company. Merrill, Wisconsin. 
and Projected Financial 
Years of Natural Gas 


Projection of Market Data Survey 
Statements for the First Five 
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PEOPLE'S GAS COMPANY 
Marshfield, Wisconsin 


ESTIMATED GAS REQUIREMENTS 
(VOLUMES IN MCF) 


RESIDENTIAL 
Customers Added During Period 
Customers End of Period 
Annual Mcf Use/Customer 
Annual Residential Sales 


COMMERCIAL 
Customers Added During Period 
Customers End of Period 
Annual Mef Use/Customer 
Annual Commercial Sales 


RESIDENTIAL SPACEHEATING 
Customers Added During Period 
Customers End of Period 
Mcf Use/Customer/DDD 
Annual Degree Day Deficiency 
Heating Portion of Residential Spaceheating Sales 


Annual Domestic Mcf Use/Customer 
Domestic Portion of Residential Spaceheating Sales 
Total Annual Residential Spaceheating Sales 


COMMERCIAL SPACEHEATING 
Customers Added During Period 
Customers End of Period 
Mcf Use/Customer/DDD 
Annual Degree Day Deficiency 
Heating Portion of Commercial Spaceheating Sales 
Base Load’ Mcf Use/Customer/Year 
Base Load Sales 
Total Commercial Spaceheating Sales 


INDUSTRIAL SALES 
Total Firm Sales 


ANNUAL COMPANY USE GAS 
ANNUAL UNACCOUNTED FOR GAS 
Total Firm Requirements 


INTERRUPTIBLE INDUSTRIAL 
Total "Annual Contract Quantity” 
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TENTATIVE RATE SCHEDULE FOR ALL USES UNDER NATURAL GAS OPERATION 


ft. per month for $2.40 

* 2.10 per Mcf 
x 1.60 " " 
= 1.10 i 
1.00 w 
" " 


$ .70 per Mcf 
40 " " 


Hearing Exhibit No. 49 (Continued) 


PEOPLE'S GAS COMPANY 
MARSHFIELD, WISCONSIN 


PRICES OF VARIOUS FUELS IN MARSHFIELD, WISCONSIN 
April 25, 1959. 


17.6¢ per gal. delivered, Marshfield 
" " " " 
" " " 


"dock price 
” " " 
COAL 


Pocohontas Coal $23.50 net per ton delivered 
Stoker Coal 20:75.8 (% fv 


Marshfield City Power House 


Mine price, Kentucky Coal $3.90 
Freight 5.45 $9.35 per ton. 


L._P. GAS PRICES 


1 to 6 - 100 lb. cylinders used in any one year $9.50 per cylinder 
" " " " 


qtol " 
13 to 2h " e 
25 or over bd 


" 7.50." 
6 " " 

Dual users 

‘BULK L. P. GAS 


Marshfield & 3 mile radius 16¢ net per gallon 
all over 3 mile radius 17" i 


Hearing Exhibit No. 57 


‘Wed with Ews. Ce*tification 
dated ei = 


MicuiGan ConsoLtpATED GAS COMPANY 


May 7, 1959 419 CLIFFORD STREET 


ea UCN ©. DALY DETROIT 20 
FEDERAL POWER COMMISSION 


Docket No 


Michigan Wisconsin Pipe Line Company Hesring £x. No. of 2 

waite ke epee a cee mee 

Detroit 26, Michigan Date Identiied ---fyt¥-24-1959-—— 

Gentlemen: wieg _ JULY 291959 
Reference is made to your application to the Federal Power 

Commission at Docket No. G-18316 which includes, among other things, 

an allocation to this Company of 6,850,900 Mcf of natural gas per year 

and a Maximum Daily Quantity of 37,200 Mef for resale in the Upper 

Peninsula of Michigan. 


Confirming our prior understanding, we will execute & 
service agreement for the purchase of such additional volumes of gas 
from you under your proposed ACQ-1 rate schedule for service to the 
Upper Peninsula, upon the issuance by the Federal Power Commission 
of an appropriate certificate responsive to your application. In the 
event service to the Upper Peninsula is not authorized by the Federal 
Power Commission, we will purchase the additional volumes of ges set 
forth above for service to our present markets. 


If the foregoing conforms to your understanding of our 
agreement, will you kindly sign the attached copy of this letter in 
the space provided and return to us for our files. 

Very truly yours, 
MICHIGAN CONSOLIDATED GAS COMPANY 


By 
Executi Vise Presi 
Agreed to this 7th dey of May, 1959. 
MICHIGAN WISCONSIN PIPE LINE COMPANY 


By fe 
Ww rH. Mac! 
Executive Vice President 
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Filed 
‘ated S 


(4500) 
Hearing Exhibit No. 63 


: asrc 
Certification Docket No._G-18316 
1959 ee 


Exhibit g 2 


Witness 


FEDERAL POWES COMMISSION 


Date Identified ..- Suu 29 1959 


9 1959 
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MICHIGAN CONSOLIDATED GAS COMPANY 
cost oF FACILITIES 


TABLE OF CONTENTS 


SUMMARY OF FACILITIES AND COST 
SURVEY AND MAPPING 
RIGHT-OF-WAY AND DAMAGES 

PIPE MATERIAL 

FREIGHT ON PIPE 

COATING MATERIAL 

INSTALLATION OF PIPE 

LINE VALVES AND INSTALLATION 
HIGHWAY AND RAILROAD CROSSINGS 
RIVER AND STREAM CROSSINGS 
METER AND REGULATOR STATIONS 
OMISSIONS AND CONTINGENCIES 
ORGANIZATION AND MANAGEMENT 
ENGINEERING AND SUPERVISION 


3 
3 
3 
4 
5 
6 
1 
2: 
1 
1 


INTEREST DURING CONSTRUCTION 


SUMMARY OF FACILITIES AND COSTS 


Estimated 
Construction Cost 


113.4 Miles $4,592,716 
17.7 Miles 752 433 
17-4 Miles 637,581 
25.4 Miles 26' 


11.5 Miles 236,686 
185.4 Miles 


$6,788,681 
$6,789,000 


B. Meter Stations 


16 Meter and Regulator Stations $ 249,000 
C. Warehouse, Commmication and Work Equipment $ 156,000 
Direct Construction Cost $7,194 ,000 
Omissions and Contingencies (5%) $ 360,000 
Organization and Management (19) $ 72,000 


Engineering and Supervision (3-1/2%) $ 252,000 
Initial Expenditure $7,878,000 
Interest During Construction (1-1/2%) $ 118,000 


Total Estimated Cost of Construction $7,996,000 


A. Pipelines 


113.4 
17.7 
17-4 
25.4 
11.5 


Total Survey and Mapping 


t-Of-Way and es 


12-3/4" 0.D. X .250" W.T. 13.4 $ 235,872 


10-3/4" 0.D. X .250" W.T. 17-7 36,816 
8-5/8" 0.D. X .250" W.T. 17-4 36,192 
6-5/8" 0.D. X .250" W.T. 25.4 52,832 
4-1/2" 0.D. X .250" W.T. 1.5 23,920 


Total Right-Of-Way $ 385,632 


3- Pipe Material - F.0.B. Mill 
Including Inspection and Sales Tax 


$2,089,452 
263,471 
201, 522 
228, 350 
68,723 


$2,851,518 


12-3/4" 0.D. X .250" W.T. : $ 157,887 
10-3/4" 0.D. X .250" W.T. . 20,703 
8-5/8" 0.D. X .250" W.T. ‘ 16,228 
6-5/8" 0.D. X .250" W.T. \° B 18,032 
4-1/2" 0.D. X .250" W.T. . E 5 ua 


Total Freight on Pipe $ 218,204 
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Coat: Material - Inclu Fre 


Amount, 


$ 143,795 
22,208 
16,980 


Installation of Pipe 


12-3/4" 0.D. X .250" W.T. 03.4 
10-3/4" 0.D. X .250" W.T. 17-7 
8-5/8" 0.D. X 250" W.T. 17.4 
6-5/8" 0-D. X 250" W.T. 25.4 
4-1/2" 0.D. X .250" W.T. 1.5 


Total Installation of Pipe $2,409,993 


Line Valves and Installation 


Main Line Velve-Meterial 
Main Line Valve- 
Installation 
Sub-Total 
10-3/4" Main Line Valve-Materiel 
10-3/4" Main Line Valve- 
Installation 
Sub-Total 
8-5/8" Main Line Valve-Material 
8-5/8" Main Line Valve- 
Installation 
Sub-Total 
6-5/8" Main Line Valve-Material 
6-5/8" Main Line Valve- 
Installation 


Sub-Total 
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Line Valves and Installation (Continued) 


Amount, 
4-1/2" Main Line Valve-Msterial $ 2,913 
4-1/2" Main Line Valve- 
Installation __ 849 
Sub-Total $ 3,762 


Total Line Valves and Installation $54, 387 


8. Highway and Railroad Crossini 
12- O.D. X .250° W.T. 
Highway Crossings 
Bored and Cased $1,723 
Cut and Cased 854 
Railroad Crossings 2,056 
Sub-Total 
10-3/4" 0.D. X .250" W.T. 
Highway Crossings 


Bored and Cased 
Cut and Cased 


Sub-Total 
8-5/8" 0.D. X +250" W.T. 
Highway Crossings 
Bored and Cased 
Cut and Cased 
Railroad Crossings 


Sub-Total 


6-5/8" 0.D. X_.250" W.T. 
Highway Crossings 
Bored and Cased $ 1,052 
Cut and Cased Sy Zi 


$ 8,163 
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and Railroad Crossings (Continued) 


No. 
or 
Units 


4-1/2" 0.D. X -250" W.T. 


Highway Crossings 
Pored and Cased 
Cut and Cased 

Railroad Crossings 


Sub-Total 
Total Highway and Railroad Crossings 


River and Stream Crossings 
12- 0.D. X .250° W.T. 


Minor Streams 26 
River Weights 3,354 


Sub-Total 
10-3/4" 0.D. X_.250" W.T. 


Minor Streams 5 
River Weights 836 


Sub-Total 


8-5/8" 0.D. X +250" W.T. 


Minor Streams 
River Weights 518 


Sub-Total 
6-5/8" 0.D. X_-250" WT. 
Minor Streams 
4-1/2" 0.D. X -250" W.T. 
Escanaba, River 
Total River and Stream Crossings 


TOTAL PIPE LINES 


$ 15,000 
$ 450,101 
$6,788,681 
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° 


» 3. Meter Stations 


Marquette 
Ishpeming-Negaunee 

Iron Mountein-Kingsford 
Norway 


Gladstone 


Escanaba 


Republic Mine 
Humboldt Mine 

Empire Mine 

Ore Improvement Plant 


Eagle Mills Pelleti zing 
Plant 


Cliffs Shaft Mine 
Mather Mine "A" Shaft 
Mather Mine "B" Shaft 
Bunker Hill Mine 
Central Shops 


1-4" orifice Meter 

1-4" orifice Meter 

1-4" orifice Meter 
2-250B Positive Displace- 
ment Meters 

2-2508 Positive Displace- 
ment 

1-4" orifice Meters 


2-4" Orifice Meters 

1-4" Orifice Meter 

1-4" orifice Meter 
2-250B Positive Displace- 
ment Meters 

1-4" orifice Meter 


1- 4X 12 Rotary Meter 
1- 4X 12 Rotary Meter 
l- 5X 15 Rotary Meter 
l- 5X 15 Rotary Meter 
l- 5X 15 Rotary Meter 


Total Meter and Regulator Stations 


Warehouse, Communication 


and Work Equipment $156,000 
Direct Construction Cost 


Estimated $7,193,682 
Used $7,194 ,000 


Hearing Exhibit No. 64 


Filed with Eqs. Certification 
dated _OCT -9 4959 


MICHIGAN CONSOLIDATED GAS COMPANY 
& 
Estimated Rate of Return on Investment in Fac. 
to Supply Natural Gas to Upper Peninsula 


Based on Sales in Third Year of Operation ~ 


Gas Sales - Cleveland Cliffs 
- Michigan Gas & Electric 
- City of Escanaba 
Totel 


Cost of gas © 42.33¢ per Mcf 
Operation and Maintenance 
Depreciation @ 3.5% of $7,996,000 
Taxes - Ad valorem @ 1.1% of $7,996,000 
- Payroll 
- Federal income* 


Total operating expenses $3,476,000 


Operating income 411,000 


Average net investment $7,296,000 


Rate of Return 


*Income tax: 
Income before tax 
Less interest @ 5.5% on 60% of Avg. Net Investnent $7,296,000 
Taxable income 
Tax @ 51% 
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MICHIGAN WISCONSIN PIPE LINE COMPANY 
F-P.C. Gas Tariff First Revised Sheet No. 5 
First Revised Volume No. 1 Superseding Original Sheet No. 5 


RATE SCHEDULE ACQ-1 


Annual Contract Quantity Service 


1. AVAILABILITY: 


This rate schedule is available to any gas distribution 
utility (hereinafter called ‘‘Buyer’’), for the purchase of 
natural gas from Michigan Wisconsin Pipe Line Company 
(hereinafter called ‘‘Seller’’), when Buyer has executed a 
service agreement with Seller in the form prescribed under 
this tariff for service under this rate schedule. 


2. APPLICABILITY AND CHARACTER OF SERVICE: 


Gas sold under this rate schedule shall be delivered on 
a firm basis and shall be subject to curtailment or inter- 
ruption only as provided in Section 9 of the General Terms 
and Conditions provided, however, that Seller shall be 
obligated to deliver only such daily quantities of natural 
gas as are requested by Buyer hereunder up to the Con- 
tract Demand which shall be as follows: 

(a) During the months of November to February, both 
inclusive, a maximum daily volume of natural gas equiva- 
lent to 1/180th of the Annual Contract Quantity, which 
volume is hereinafter referred to as the ‘‘Maximum Daily 
Quantity’’; and 

(b) During the period March 1 to March 15, both inclu- 
sive, a maximum daily volume of natural gas equivalent to 
eighty-five (85) per cent of the Maximum Daily Quantity. 

(c) During the period of March 16 to October 31, both 
inclusive, a maximum daily volume of natural gas equiva- 
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lent to seventy (70) per cent of the Maximum Daily 
Quantity. 
4538 


MICHIGAN WISCONSIN PIPE LINE COMPANY 
F.P.C. Gas Tariff First Revised Shect No. 6 
First Revised Volume No. 1 Superseding Original Sheet No. 6 


3. Rate: 


Demand Charge $3.50 per month per Mef of Billing 
Demand. 


Commodity Charge 26¢ per Mef of gas delivered here- 
under during each month. 


4, Musiuom Monratiy Bru: 
The demand charge for the month. 


5. Derermivation or Buuurxe Demanp: 
The Billing Demand shall be determined as follows: 


(a) For each month during the months of November, 
December, January and February, one hundred (100) per 
cent of the Maximum Daily Quantity; and 


(b) For each month during the months of March, April, 
May and October, seventy (70) per cent of the Maximum 
Daily Quantity; and 

(c) For each month during the months of June, July, 
August and September, forty (40) per cent of the Maximum 
Daily Quantity. 

4539 


MICHIGAN WISCONSIN PIPE LINE COMPANY 
F.P.C. Gas Tariff First Revised Sheet No. 7 
First Revised Volume No, 1 Superseding Original Sheet No. 7 


6. DEVELOPMENT PzRIopD: 


For the purchase of natural gas during the first thirty 
(30) months of deliveries by Seller to a Buyer for either 
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a newly constructed gas distribution system or a gas dis- 
tribution system first converting from manufactured gas 
to mixed gas or straight natural gas, the rate hereunder for 
any twelve months’ period shall not exceed 46¢ per Mef. 


7. ADJUSTMENTS: 


7.1 For Impairment of Deliveries Because of the in- 
ability of Seller and Buyer to maintain precise control over 
the rates of flow and the volumes of natural gas delivered, 
deliveries shall be subject to an allowable variation of 2 
per cent either above or below the Contract Demand. If 
Seller, due to any cause other than the allowable delivery 
variation, fails or is unable during any one or more days 
in any month to deliver the volume of gas which Buyer 
desires to take, up to the Contract Demand, then the 
demand charge as otherwise computed hereunder shall 
be reduced by an amount which shall be equal to the sum 
of all such days’ deficiencies multiplied by 11.5¢ per Mef. 


7.2 For Unauthorized Daily Overrun Gas If Buyer, 
without authorization from Seller, takes a volume of gas 
hereunder on any day which is in excess of 102% of the 
Contract Demand, all gas taken in excess of 102% of the 
Contract Demand shall be consiedred as unauthorized daily 
overrun gas and shall be subject to a penalty of $10.00 per 
Mef, in addition to the charges otherwise payable here- 
under. Seller shall authorized overruns 


4540 ; 

MICHIGAN WISCONSIN PIPE LINE COMPANY 

F.P.C. Gas Tariff First Revised Sheet No. 8 
First Revised Volume No. 1 Superseding Original Sheet No. 8 
on a nondiscriminatory basis, to the extent that, in Seller’s 
judgment, delivery capacity of its system will permit with- 
out jeopardizing the ability of Seller to meet its delivery 
obligation to other Buyers. 
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7.3 For Unauthorized Annual Overrun Gas If, during 
any Contract Year Buyer, without authorization from 
Seller, takes a volume of gas hereunder which is in excess 
of 101% of the Annual Contract Quantity, all gas taken in 
excess of 101% of the Annual Contract Quantity shall be 
subject to a penalty of $2.00 per Mef in addition to the 
charges otherwise payable hereunder. However, in the 
event that surplus gas is available on Seller’s system, 
Seller shall have the right, without obligation, to authorize 
additional deliveries hereunder on the basis of the ratio of 
each Buyer’s Contract Demand to the total Contract 
Demands for all Buyers. Authorized additional gas so 
delivered shall be deducted from total deliveries for the 
Contract Year before calculating penalties hereunder. 


14 For Authorized Release of a Portion of Annual Con- 
tract Quantity for Purchase by other Buyers On or before 
July 1 of each year any Buyer may notify Seller of the 
portion of its Annual Contract Quantity it desires to release 
for purchase by other Buyers during the following Con- 
tract Year. On or before July 1 of each year any Buyer 
may notify Seller of the volume of gas released by other 
Buyers it desires to purchase during the following Contract 
Year. The volumes tendered by Buyers for release and the 
volumes desired to be purchased by Buyers hereunder shall 
be prorated among such Buyers in the ratio of their respec- 
tive Maximum Daily Quantities and Seller shall notify each 
Buyer in writing, on or before the following August 1, of 
the volume such Buyer is authorized to release or to pur- 
chase hereunder and such Buyer shall then be obligated to 
release or to purchase such authorized volume during the 
following Contract Year, provided that the volumes which 
Buyers desire to release hereunder, up to an aggregate 
maximum of 3,000,000 Mcf in any Contract Year, shall be 
authorized by Seller and provided further that nothing 
contained in this Section 7.4 shall increase 
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MICHIGAN WISCONSIN PIPE LINE COMPANY 
F.P.C. Gas Tariff First Revised Sheet No. 9 
First Revised Volume No. 1 Superseding Original Sheet No. 9 


or decrease a Buyer’s Maximum Daily Quantity. 


For each Mef of gas to be purchased by Buyer under this 
Section 7.4, Buyer shall pay an additional charge of 15.9¢. 
Seller will bill Buyer monthly for 1/12 of the additional 
charges due hereunder. For each Mef of gas released by 
Buyer under this Section 7.4, Buyer shall receive a credit 
of 15.9¢. Seller will credit Buyer monthly of 1/12 of the 
total credits due hereunder. 


8. Hear Content: 
Refer to Section 5.3 of the General Terms and Conditions. 


9. Measurement Unit: 
Refer to Section 3.1 of the General Terms and Conditions. 


10. Dernvrrions: 

10.1 The term ‘‘ Annual Contract Quantity’’ shall mean 
the annual volume of natural gas Seller is obligated to 
deliver to Buyer as established in the executed service 
agreement. : 


10.2 The term ‘‘Contract Year’’ shall mean a twelve 
month period commencing September ist of each year and 
ending on August 31st of the following year. In the event 
service hereunder commences to a new customer on a date 
other than September 1st, the Annual Contract Quantity 
and Maximum Daily Quantity for the period from date of 
initial delivery to the next following September Ist shall 
be as agreed to by Buyer and Seller and set forth in the 
Service Agreement. 


11. Genzran Terms anp ConprTiIons: 


All of the General Terms and Conditions are hereby made 
a part of this rate schedule. 
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Hearing Exhibit No. 69 


Filed with Exrs. Cortificati 


MICHIGAN WISCONSIN PIPS LINE COMPANY 
Revermes - Expenses - Income 
Years 1961, 1962 and 196: 
(000's omitted) 


Operating Revenues 
Bales to other gas utilities 


Docket No. oappe 


Exhibit No. 
Witness 
Exhibit 
Page 1 of 7 
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MICHIGAN WISCONSIN PIPE LINE COMPANY 


Bales Volumes end Opereting Revenues 
Year 1961, 1962 and 1963 


Line 
Ho. 


Particulars i 
(ol. 1p wate 2) 
Gales Volum - Mf @ W-T3 peta (Exh. I) 


unite 

ov. - Dec. = Jan. - Feb. (100%, 
Mar. - Apr. - May - Oct. 

June - July - Aug. - Sept. ( bop. 


$36,704,515 
Commodity at 26¢ 60,349,053 
Developmental at 4é¢ 868,599 


tse $28,295,600 
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MICHIGAN WISCONSIN PIPE LINE COMPANY 


Federal and State Income Taxes 
Years 1961, 1962 and 1963 
(000's omitted) 


Particulars 
TI (5 SD aE 


Net operating revenues 
Federal and State income taxes 


Net operating revenues before income taxes 


Lees - 
Interest on bonds - 
3-5/8% series due 1968 
6-1/h% series due 1977 
5-1/2% weries due 1980 
Interest on notes - 
4-1/b% - b-1/2% Promissory notes 
4@ Storage inventory loan 
Amortization of debt expenses 
Depreciation adjustment 
Federal income tax in storage lease rental 
Other income 


4 
5 
6 
7 
8 
9 
10 
ll 
12 


we 
w 


Taxable income 


ro] 
oa 


State income tax @ 3% 


we 
“ 


Taxable income for Federal 


ev 
an 


Federal income tax @ 51% 
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MICHIGAN WISCONSIN PIPE LINE COMPANY 


Rate Base 
Years 1961, 1962 and 1963 
(000's cattted) 


Particulars 
(col. T) 


Average Plant in Service 
Average Reserve for Depreciation 
Aversge net plant 
Average Working Capital 
Allowance for 45 days cash operating expenses $ 1,304 
Prepayments 662 
Materials and supplies 1,249 
Gas in storage 6,401 
Gross working capital $ 9,616 


Less 33.34% of Federal income tax 


1,862 
Net working capital $ LB 
Total rete base $260,67 
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MICHIGAN WISCONSIN I'IPE LINE COMPANY Docket No. G-18316 
Exhibit No. 


Cust of Service and Operating Revenucoe Mitnese mch__ 
Attributable Solely to Proposed Facilities Exhibit ee 
Years 1961, 1962 and 1963 Page 5 of 7 


Particulars 


0 


Cost of Service 
Operating expenses (page 6) 


Depreciation (Exh. P) 
Taxes - 
Federal and State income (page 7) 
Other (Exh. P) 
Return st 6.25% (page 7) 
Total cost of service 
Incremental sales volumes 


Incremental cost of service per Mcf b7.23¢ 


Operating Revenues 

The incremental operating revenues would equal the incremental cost of service 
set forth above since the proposed rates are designed to yield a rate of return of 
approximately 6-1/'% in the lst year of operation of the proposed facilities. The 
system average rate of 41.9% per Mcf may be analyzed as follows: 


Sales Weighted 
Volumes Effective 
in Met Rate 
60 Pe 
1.6 
The rate of 38.14 per Mcf reflects increases in the general level of costs since the 
filing of the' presently effective 37.5¢ per Mcf rate in March, 1957- 
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MICHIGAN WISCONSIN PIPE LINE COMPANY Docket No. G-18316 
Exhibit No. 
Operating Expenses Witness 
Attributable Solely to Proposed Facilities Exhibit N 
Years 1961, 1962 and 1963 Page 6 of 7 


Particulars 1961-2 1 
(col. 1) Tol. 2) Gay 
Gas purchases from Midwestern Gas 
Transmission Company 
Demand - 158,000 Mcf @ $4.75 $ 9,006,000  $ 9,006,000 
Commodity - 57,670,000 Mcf @ 25.3¢ 14,590,510 = 
59,977,000 Mef @ 25.3 15,174,181 
Sub-total $23,596,510 $24,180,181 


Other operating expenses 
Gas measurement $ 53,192 
Pipe line 176,526 
Compressor 128,372 
Communications 26,525 


Sub-total $ 364,615 $364,615 
Total operating expenses $25,981,125 $2.56, 798 


Note: The foregoing estimated operating expenses cover the 
cost of (1) an additional pipeline division, (2) 
dperating an additional 5,280 horsepower compressor 
station at Marshfield, Wisconsin and (3) eaditional 
measurement and communications expenses which will 
be incurred as a result of the expanded operations. 


MICHIGAN WISCONSIN PIPE LINE COMPANY Docket No. G-18316 
Exhibit No. 


Rate Base, Return and Income Taxes beheseed = 
Attributable Solely to Proposed Facilities Page 7 of 7 


Years 1961, 1962 and 1963 


Particulars 1961 1 1963 
(Col. Ty (Col. 2) Col. . 
Average Plant in Service $24,177,000 $24,177,000 $24,177,000 
Average Reserve for Depreciation 564,132 1,410, 32% 2,256,521 


Average net plant 612 $22,766 G74 $21,920,479 


Return at 6.25% $ 1,475,804 $1,422,917 $ 1,370,030 
Federal and State income taxes 187,641 164,878 153,629 
Operating income before income taxes $ 1,663,445 $ 1,587,795 $ 1,523,659 
Leos interest on 5-1/2% bonds ( 1,318,324) ( 1,286,057) ( 1,243,360) 
12,495 12,495 12,495 


Add depreciation adjustment 
Taxable income $ 357,616 $ 314,233 $ 292,794 
State income tax at 3% 10,728 2, 4eT 8,784 
Taxable income for Federal $b 888 = $304 806 $284,010 
Federal income tax at 51% $176,913 $155.45. 144,845, 
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Hearing Exhibit No. 200 
MICHIGAN GAS AND ELECTRIC COMPANY 
COPIES OF FRANCHISES GRANTED TO MICHIGAN 
GAS AND ELECTRIC COMPANY BY CITIES OF 
GALDSTONE, IRON MOUNTAIN, ISHPEMING, 
KINGSFORD, MARQUETTE, NEGAUNEE 
AND NORWAY 


15005 
ORDINANCE NO. 307 


An Ordinance granting to Michigan Gas and Electric 
Company, its successors and assigns, the right to acquire, 
construct, own, maintain, operate, and use in the streets, 
alleys and public places of the City of Gladstone, County 
of Delta, State of Michigan, and its successors, for the 
production, distribution, transmission and sale of gas for 


heating, fuel, power, illumination and other purposes, and 
to lay and maintain under and along the public streets, 
avenues, alleys, and public places within the said City of 
Gladstone, a system of mains, pipes, conductors, and other 
necessary and convenient devices for the carrying on of 
said business. 


The City of Gladstone, County of Delta, State of 
Michigan, Orpains: 


Section I 


The Michigan Gas and Electric Company, its successors 
and assigns, hereinafter called the grantee, are hereby 
granted the right, privilege, franchise, power and authority 
to acquire, construct, own, maintain, operate and use in 
said City of Gladstone, County of Delta, State of Michigan, 
a plant or plants and facilites for the production, distribu- 
tion, transmission and sale of gas for heat, fuel, power, 
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illumination and other purposes and to lay and maintain in, 
under, and along public streets, avenues, alleys, bridges, 
and other public places within the said city of Gladstone, 
County of Delta, State of Michigan, as now established or 
may be hereafter established, a system of mains, pipes, 
conductors and other necessary and convenient appurte- 
nances and devices appropriate to and for the purpose of 
the production, distribution, transmission and sale of gas 
to the said City of Gladstone, County of Delta, State of 
Michigan, and the inhabitants thereof and to persons, firms, 
and corporations beyond the limits thereof, and to do a 
local business therein, subject to such reasonable regula- 
tions as shall be prescribed from time to time by the City 
Commission of the said City. 


Section IT 


The mains, pipes, conductors, and other appurtenances 
and devices necessary for the carrying on of the business 
of the grantee herein named, shall be so laid, maintained, 
repaired or renewed so that they will not injure or interfere 
with any sewer catch basin, drain, culvert water pipe, con- 
duit and other underground structure now in any public 
street, avenue, alley or other public place in said City of 
Gladstone, County of Delta, State of Michigan. The grantee 
shall make such extensions to its system within such City 
as shall be reasonably required from time to time, if such 
extension is in accordance with the Rules and Regulations 
of the grantee as approved and on file with the Michigan 
Public Service Commission. 


At the request of the Gladstone City Commission the 
grantee shall relocate any mains, pipes, conductors, appur- 
tenance, devices, or equipment installed by them in, under 
or along public streets, avenues, alleys, bridges, or other 
public places within the City of Gladstone, Delta County, 
Michigan, whenever in the opinion of the Gladstone City 
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Commission such action shall be necessary or convenient 
to the City to permit the City to locate or relocate any 
sewer, catch basin, drain, culvert, water pipe, conduit, or 
other undergound structure or utility belonging to the said 
City of Gladstone, Delta County, Michigan. 


Section III 


All of said mains, pipes, conductors and other appur- 
tenances and devices shall be laid, maintained, repaired or 
renewed by the grantee in accordance with the standard 
rules of the Michigan Public Service Commission for the 
maintenance, construction and operation of gas plants, 
transmission and distribution systems and the grantee 
herein shall, upon request and without charge therefor 
subject to the Rules and Regulations of the grantee ap- 
proved by the said Michigan Public Service Commission, 
connect all service pipes of consumers and 
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prospective consumers with the mains and pipes of the 
Company in all avenues, streets and alleys where any of 
such mains or pipes are laid or to which they are or may 
be extended. 


Section IV 


The grantee herein shall save and keep the said City of 
Gladstone, County of Delta, State of Michigan, harmless 
from any and all claims for damages to persons or property 
by reason of explosion or the construction, maintenance or 
operation of said plant and system and the use of the 
streets, avenues, alleys and public places in said City of 
Gladstone, County of Delta, State of Michigan, therefor, 
and shall reimburse the said City of Gladstone for its 
reasonable cost or expense for repairing any and all de- 
pressions or defects which may exist or develop in streets, 
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avenues, alleys, or public places which may be caused by 
such tunnel or excavation. 


In the event that the City or its officers or agents shall 
be sued or shall be required by summons, order or sub- 
poena to appear before any court, administrative or regu- 
latory body, tribunal or officer pertaining to any matter 
arising out of or in any way connected with the exercise 
by grantee of any rights or privileges under the terms of 
this ordinance, the grantee shall pay to the said City its 
reasonable costs which would ordinarily be allowed before 
such court, administrative or regulatory body, tribunal or 
officer, and in addition thereto the grantee shall pay to the 
City its reasonable expenses and attorney fees. 


Szcrion V 


The grantee shall fix reasonable rates and charges sub- 
ject to approval of the Michigan Public Service Commis- 
sion for such gas sold by it in doing a local business within 
said City of Gladstone, County of Delta, State of Michigan, 
and such rates, charges, rules, regulations, conditions of 
service and the quantity, quality and pressure of the gas 
furnished to consumers shall at all times be subject to the 
jurisdiction and approval of the Michigan Public Service 
Commission or other authorized state or federal regulatory 
body having jurisdiction thereof. Hither the City of Glad- 
stone or the grantee herein may make application to any 
such authorized regulatory body for a review and adjust- 
ment of rates to be charged by the grantee for the services 
rendered by the said grantee in such City of Gladstone and 
of any rule or regulation fixing the quantity, quality and 
pressure of gas to be furnished by the grantee or of any 
rules, regulations or conditions of service under the pro- 
visions of this Ordinance. 


Provided also that in the event the Michigan Public 
Service Commission has no jurisdiction of any dispute 
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between the City and the Grantee, such dispute shall be 
submitted to the Circuit Court for Delta County. 


Szcrion VI 


When any street, alley, avenue, or other public place shall 
be opened or broken for the purpose of making excavations 
or trenches in construction, operating, extending or main- 
taining said plant and business, such street, alley, avenue, 
or public place shall as nearly as possible be restored by 
said grantee to as good a condition as before such breaking 
or opening. The restoration shall be done with all possible 
dispatch and promptness. 


In the event that grantee shall dig up any portion of any 
lawn, boulevard or other sodded place, whether belonging 
to the City or any property owner of said City, the grantee 
shall replace the top soil and sod and shall place the said 
lawn, boulevard or other sodded place in as good a condi- 
tion as it was prior to the digging on the part of the 
grantee. 


Secrion VII 


Said grantee shall in every case, and at all times, protect 
all excavations, trenches, and dangerous places made in 
constructing, maintaining, extending and operating said 
-plant and business in such manner as to prevent accidents, 
and all such excavations, trenches 


15007 


and dangerous places shall be allowed to remain open only 
such length of time as may be absolutely necessary; and 
said grantee shall also erect all necessary barriers, guards 
and signals; and shall maintain such signal lights as may 
be necessary to protect persons from danger on account 
of any such excavations, trenches and dangerous places. 
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Szorroy VIII 


Whenever the word ‘‘gas”’ is used in this ordinance it shall 
be construed to mean manufactured gas, natural gas, or any 
mixture or combination of the same. 


Secrion IX 


The rights, privileges and franchise hereby granted shall 
be in force and effect for a period of thirty (30) years 
from the effective date of this franchise ordinance. 


The rights, privileges and franchise hereby granted shall 
not be construed to be exclusive and the City Commission 
of the City of Gladstone, County of Delta, State of 
Michigan, hereby reserves the power to grant rights, 
privileges or franchises to any other person or persons, 
firm or firms, corporation or corporations. 


Section X 


This franchise shall be accepted by the Grantee within 
sixty (60) days from the date of the adoption of this 
ordinance. 


Section XI 


Violation, the continuance of which constitutes a material 
breach of the terms, conditions or covenants of this ordi- 
nance for a continuous period of 90 days after receipt by 
grantee of notice in writing given by the City, of such 
violation shall permit the said City to terminate the 
franchise given in accordance with the terms of this ordi- 
nance or to take such other or further legal action as to 
the City may seem best. 
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Szction XII 


This Ordinance shall take effect on the date of acceptance 
by the Grantee. 


Dated this 12th day of January, A.D. 1959. 


City of Gladstone, County of Delta, State of Michigan 


By: Conan HE, FisHEr 
Conan E. Fisher, Mayor 


Countersigned: H. J. Henrikson 
H. J. Henrikson, City Clerk 


I hereby certify that the above Ordinance was duly 
adopted by the Gladstone City Commission at their 
Regular Meeting held on January 12, 1959, A.D. 


H. J. Hewerkson 


City Clerk 
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Now, Tuererore, Tae Crry or Iron Mountaty, County 
or Dickinson, State or Micuican, does hereby grant to the 
said Michigan Gas and Electric Company, its successors 
and assigns, a franchise to use the public streets, alleys and 
public places in said City which said granted franchise 
shall be in words and figures as follows: 


ORDINANCE NO. 498 


An Ordinance granting to Michigan Gas and Electric 
Company its successors and assigns, the right to acquire, 
construct, own, maintain, operate, and use in the streets, 
alleys and public places of the City of Iron Mountain, 
County of Dickinson, State of Michigan, and its successors, 
for the production, distribution, transmission and sale of 
gas for heating, fuel, power, illumination and other pur- 
poses, and to lay and maintain under and along the public 
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streets, avenues, alleys, and public places within the said 
City of Iron Mountian, a system of mains, pipes, con- 
ductors, and other necessary and convenient devices for 
the carrying on of said business. 


The City of Iron Mountain, County of Dickinson, State 
of Michigan, Ordains: 


Section I 


The Michigan Gas and Electric Company, its successors 
and assigns, hereinafter called the grantee, are hereby 
granted the right, privilege, franchise, power and authority 
to acquire, construct, own, maintain, operate and use in 
said City of Iron Mountain, County of Dickinson, State of 
Michigan, a plant or plants and facilities for the production, 
distribution, transmission and sale of gas for heat, fuel, 
power, illumination and other purposes and to lay and 
maintain in, on, under, along, and across public streets, 
avenues, alleys, bridges, and other public places within the 
said City of Iron Mountain, County of Dickinson, State of 
Michigan, as now established or may be hereafter estab- 
lished, a system of mains, pipes, conductors and other 
necessary and convenient appurtenances and devices ap- 
propriate to and for the purpose of the production, dis- 
tribution, transmission and sale of gas to the said City of 
Tron Mountain, County of Dickinson, State of Michigan, 
and the inhabitants thereof and to persons, firms, and cor- 
porations beyond the limits thereof, and to do a local 
business therein, subject to such reasonable regulations as 
shall be prescribed from time to time by the City Council 
of the said City. 


Szcriox II 


The mains, pipes, conductors, and other appurtenances 
and devices necessary for the carrying on of the business 
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of the grantee herein named shall be so laid, maintained, 
repaired or renewed so that they will not injure or inter- 
fere with any sewer, catch basin, drain, culvert, water pipe, 
conduit and other underground structure now in any public 
street, avenue, alley or other public place in said City of 
Iron Mountain, County of Dickinson, State of Michigan. 
The grantee shall make from time to time and as authorized 
by the Michigan Public Service Commission. 


15009 
Secrion IIT 


All of said mains, pipes, conductors and other appurte- 
nances and devices shall be laid, maintained, repaired or 
renewed by the grantee in accordance with the standard 
rules of the Michigan Public Service Commission for the 
maintenance, construction and operation of gas plants, 
transmission and distribution systems and the grantee here- 


in shall upon request and without charge therefor, subject 
to the rules and regulations of the grantee, as approved by 
the said Michigan Public Service Commission, connect all 
service pipes of consumers and prosepective consumers with 
the mains and pipes of the Company in all avenues, streets, 
and alleys where any of such mains or pipes are laid or to 
which they are or may be extended. 


Section IV 


The grantee herein shall save and keep the said City of 
Tron Mountain, County of Dickinson, State of Michigan, 
harmless from any and all claims for damages to persons or 
property by reason of the construction, maintenance and 
operation of said plant and system and the use of the 
streets, avenues, alleys, and public places in said City of 
Tron Mountain, County of Dickinson, State of Michigan, 
therefor, and shall reimburse the said City of Iron 
Mountain for its reasonable cost for expense for repairing 
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any and all depressions or defects which may exist or de- 
velop in that portion or portions of the streets, avenues, 
alleys, or public places over any tunnel or excavation made 
by grantee within three (3) years prior to such repairs 
and which may be caused by such tunnel and excavation, 
provided that the said City of Tron Mountain shall first 
have notified the grantee of such depressions or defects and 
the grantee shall have failed to repair the same for the 
period of ten (10) days after such notice. 


Szcrion V 


The grantee shall fix reasonable rates and charges sub- 
ject to approval of the Michigan Public Service Commis- 
sion for such gas sold by it in doing a local business within 
said City of Iron Mountain, County of Dickinson, State of 
Michigan, and such rates, charges rules, regulations, con- 
ditions or service and the quantity, quality and pressure of 
the gas furnished to consumers shall at all times be subject 
to the jurisdiction and approval of the Michigan Public 
Service Commission or other authorized state or federal 
regulatory body, having jurisdiction thereof. Hither the 
City of Iron Mountain or the grantee herein may make 
applications to any such authorized regulatory body for a 
review and adjustment of rates to be charged by the grantee 
for the services rendered by the said grantee in such City 
of Iron Mountain and of any rule or regulation fixing 
the quantity, quality and pressure of gas to be furnished by 
the grantee or of any rules, regulations or conditions of 
service under the provisions of this ordinance. 


Szcrion VI 


When any street, alley, avenue, or other public place 
shall be opened or broken for the purpose of making ex- 
cavations or trenches in construction, operating, extending 
or maintaining said plant and business, such street, alley, 
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avenue or public place shall be restored by said grantee 
to the same or as nearly as possible the same condition as 
before such breaking or opening. The restoration shall be 
done with all possible dispatch and promptness. 


15010 
Szcrion VII 


Said grantee shall in every case, and at all times, protect 
all excavations, trenches and dangerous places made in 
constructing, maintaining, extending and operating said 
plant and business in such manner as to prevent accidents, 
and all such excavations, trenches and dangerous places 
shall be allowed to remain open only such length of time 
as may be absolutely necessary; and said grantee shall 
also erect all necessary barriers, guards and signals; and 
shall maintain such signal lights as may be necessary to 
protect persons from danger on account of any such ex- 
cavations, trenches and dangerous places. 


Section VIII 


The grantee agrees not to object, before any local, state 
or federal authority or otherwise, to a large gas user 
purchasing all or part of his gas requirements directly 
from a gas pipeline company. For purposes of this section 
a large gas user is defined as one which shall use or con- 
tracts to use an annual average of at least ten billion 
British Thermal Units of heat per month, all of which gas 
is used by the said large user and none of which is sold by 
it to any other firm, partnership, corporation, governmental 
body, cooperative, association, person or persons. 


Secrion IX 


Whenever the word ‘‘gas’’ is used in this ordinance it 
shall be construed to mean manufactured gas, natural gas, 
or any mixture or combination of the same. 
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Secrion X 


The rights, privileges and franchise hereby granted shall 
be in force and effect for a period of thirty (30) years from 
the effective date of this franchise ordinance. 


The rights, privileges and franchises hereby granted 
shall not be construed to be exclusive and the City Council 
of the City of Iron Mountain, County of Dickinson, State 
of Michigan, hereby reserves the power to grant similar 
rights, privileges, and franchises to any person or persons, 
firm or firms, corporation or corporations. 


Secrion XI 


This franchise shall be accepted by the Grantee within 
sixty (60) days from the date of the adoption of this 
ordinance. 

15011 


Srcrion XII 


This ordinance shall take effect on the date of acceptance 
by the grantee. 


Dated this 17th day of February, ALD., 1958. 


Crry or Inox Mouwtar 
County or Dicxrnson, StaTE oF MicHican 
By R. P. ANDERSON 
Anderson 
Countersigned: 
Huzoip C. LinpHoLM 
Clerk 


The foregoing ordinance number 498 was published in 
the Iron Mountain News on the 21st day of February, 1958. 


Sgd. Harotp C. Lispzotm 
Clerk 
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It was moved by Aldeman Schorman, seconded by Alder- 
man Hicks that the employes of the Water Department be 
commended for the fine job done in repairing the water 
main break on Kimberly Avenue in the 1100 Block. 


It was moved by Alderman Rampanille, seconded by Alder- 
man Spera that the meeting do now adjourn. Motion 
carried. 


Harotp C. LixpHotm, City Clerk 


15012 
ORDINANCE NO. 32 


An ordinance granting to Michigan Gas and Electric 
Company, its successors and assigns, the right to acquire, 
construct, own, maintain, operate, and use in the streets, 
alleys and public places of the City of Ishpeming, County 
of Marquette, State of Michigan, and its successors, for 
the production, distribution, transmission, and sale of gas 


for heating, fuel, power, illumination, and other purposes, 
and to lay and maintain under and along the public streets, 
avenues, alleys, and public places within the said City of 
Ishpeming, a system of mains, pipes, conductors and other 
necessary and convenient devices for the carrying on of 
said business. 


The City of Ishpeming ordains: 


Section I 


The Michigan Gas and Electric Company, a Michigan 
Corporation, its successors and assigns, hereinafter called 
the grantee, are hereby granted the right, privilege, 
franchise, power and authority to acquire, construct, own, 
maintain, operate and use in said City of Ishpeming, 
County of Marquette, State of Michigan, facilities for 
the production, distribution, transmission and sale of gas 
for heat, fuel, power, illumination and other purposes 
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and to lay and maintain in, on, under and along and 
across public streets, avenues, alleys, bridges, and other 
public places within the said City of Ishpeming County of 
Marquette, State of Michigan, as now established or may 
be hereafter established a system of mains, pipes, con- 
ductors and other necessary and convenient appurtenances 
and devices appropriate to and for the purpose of the 
production, distribution, transmission and sale of gas to 
the said City of Ishpeming, County of Marquette, State of 
Michigan, and the inhabitants thereof and to persons, 
firms, and corporations beyond the limits thereof, and 
to do a local business therein, subject to such reasonable 
regulations as shall be prescribed from time to time by 
the Michigan Public Service Commission. 


Secrion II 


The mains, pipes, conductors, and other appurtenances 
and devices necessary for the carrying on of the business 
of the grantee herein named, shall be so laid, maintained, 
repaired or renewed so that they will not injure or inter- 
fere with any sewer, catch basin, drain, culvert, water pipe, 
conduit and other underground structure now in any public 
street, avenue, alley, or other public place in said City 
of Ishpeming, County of Marquette, State of Michigan. 
The grantee shall make such extensions to its system 
within such City as shall be reasonably required from time 
to time, and as authorized by the Michigan Public Service 
Commission. 


Section II 


All of said mains, pipes, conductors, and other appur- 
tenances and devices shall be laid, maintained, repaired 
or renewed by the grantee in accordance with the standard 
rules of the Michigan Public Service Commission for the 
maintenance, construction and operation of gas plants, 
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transmission and distribution systems and the grantee 
herein shall, upon request and without charge therefor, 
subject to the rules and regulations of the grantee, as 
approved by the said Michigan Public Service Commission, 
connect all service pipes of consumers and prospective 
consumers with the mains and pipes of the Company in 
all avenues, streets, and alleys where any of such mains 
or pipes are laid or to which they are or may be extended. 


Section IV 


The grantee herein shall save and keep the said City of 
Ishpeming, County of Marquette, State of Michigan harm- 
less from any and all claims for damages to persons or 
property by reason of the construction, maintenance and 
operation of said system and the use of the streets, ave- 
nues, alleys, and public places in said City of Ishpeming, 
County of Marquette, State of Michigan therefore, and 
shall reimburse the said City of Ishpeming for its reason- 
able cost or expense for repairing any and all depressions 
or defects which may exist or develop in that portion or 
portions of the streets, avenues, alleys, or public places 
over any tunnel or excavation made by grantee within three 
(3) years prior to such repairs and which may be caused 
by such tunnel and excavation, provided that the said City 
of Ishpeming shall first have notified the grantee of such 
depressions or defects and the grantee shall have failed to 
repair the same for a period of ten (10) days after such 
notice. 


Secrion V 


The grantee shall fix reasonable rates and charges sub- 
ject to approval of the Michigan Public Service Commis- 
sion for such gas sold by it in doing a local business within 
said City of Ishpeming, County of Marquette, State of 
Michigan, and such rates, charges, rules, regulations, con- 
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ditions of service and the quantity, quality and pressure of 
the gas furnished to consumers shall at all times be subject 
to the jurisdiction and approval of the Michigan Public 
Service Commission or other authorized state or federal 
regulatory body having jurisdiction thereof. Hither the 
City of Ishpeming or the grantee herein may make appli- 
cation to any such authorized regulatory body for a review 
and adjustment of rates to be charged by the grantee for 
the services rendered by the said grantee in such City of 
Tshpeming and of any rule or regulation fixing the quan- 
tity, quality, and pressure of gas to be furnished by the 
grantee or of any rules, regulations or conditions of service 
under the provisions of this ordinance. 


Srorioy VI 


When any street, alley, avenue, or other public place 
shall be opened or broken for the purpose of making exca- 
vations or trenches in construction, operating, extending, 


or maintaining said system and business such street, alley, 
avenue, or public place shall be restored by said grantee to 
the same or as nearly as possible the same condition as be- 
fore such breaking or opening. The restoration shall be 
done with all possible dispatch and promptness. 


Secrion VIL 


Said grantee shall in every case, and at all times, protect 
all excavations, trenches and dangerous places made in con- 
structing, maintaining, extending, and operating said sys- 
tem and business in such manner as to prevent accidents, 
and all such excavations, trenches and dangerous places 
shall be allowed to remain open only such length of time as 
may be absolutely necessary ; and said grantee shall also 
erect all necessary barriers, guards, and signals; and shall 
maintain such signal lights as may be necessary to protect 
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persons from danger on account of any such excavations, 
trenches and dangerous places. 


Section VIII 


Whenever the word ‘‘gas’”’ is used in this ordinance it 
shall be construed to mean manufactured gas, natural gas, 
or any mixture or combination of the same. 


Secrion IX 


The rights, privileges and franchise hereby granted shall 
be in force and effect for a period of thirty (30) years from 
the date of the publication of this franchise ordinance. 


The rights, privileges, and franchise hereby granted shall 
not be construed to be exclusive and the City Council of the 
City of Ishpeming, County of Marquette, State of Michigan 
hereby reserves the power to grant similar rights, privi- 
leges and franchise to any other person or persons, firm or 
firms, corporation or corporations. 


Section X 


This franchise shall be accepted by the Grantee within 
sixty (60) days from the date of the adoption of this ordi- 
nance. 


Section XI 


This ordinance shall take effect after acceptance by the 
grantee and publication thereof and shall not be revocable 
by the City when approved by a three-fifth vote of the elec- 
tors of said City voting at a regular or special municipal 
election duly called. 


By Leonaxzp S. M. AuropEt1o, 
Mayor 


Countersigned : 


Wiurnep J: Brewer, 
Clerk 
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Srare or MicuicaN \ ss 
County or MaRQueETTE 

I, Wilfred J. Brewer, City Clerk of the City of Ishpeming, 
do hereby certify that I am custodian of the records of the 
City of Ishpeming, that the foregoing is a full, true, correct 
and complete copy of Ordinance No. 32, and the whole 
thereof. 


Ix Testrmony Wuzeneor, I have hereunto set my hand and 
affixed the seal of the City of Ishpeming this first day of 
November, A.D., nineteen hundred and fifty five. 


Wurep J. BREWER 
City Clerk 
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ORDINANCE NO. 95 
Secrion I 


The Michigan Gas and Electric Company, its successors 
and assigns, hereinafter called the grantee, are hereby 
granted the right, privilege, franchise, power and author- 
ity to acquire, construct, own, maintain, operate and use in 
said City of Kingsford, County of Dickinson, State of Mich- 
igan, a plant or plants and facilities for the production, 
distribution, transmission and sale of gas for heat, fuel, 
power, illumination and other purposes and to lay and 
maintain in, on, under, along, and across public streets, 
avenues, alleys, bridges, and other public places within the 
said City of Kingsford, County of Dickinson, State of 
Michigan, as now established or may be hereafter estab- 
lished, a system of mains, pipes, conductors and other nec- 
essary and convenient appurtenances and devices appro- 
priate to and for the purpose of the production, distribu- 
tion, transmission and sale of gas to the said City of Kings- 
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ford, County of Dickinson, State of Michigan, and the in- 
habitants thereof and to persons, firms, and corporations 
beyond the limits thereof, and to do a local business there- 
in, subject to such reasonable regulations as shall be pre- 
scribed from time to time by the City Council of the said 
City. 


Section II 


The mains, pipes, conductors, and other appurtenances 
and devices necessary for the carrying on of the business 
of the grantee herein named, shall be so laid maintained, 
repaired or renewed so that they will not injure or inter- 
fere with any sewer, catch basin, drain, culvert, water pipe, 
conduit and other underground structure now in any public 
street, avenue, alley, or other public place in said City of 
Kingsford, County of Dickinson, State of Michigan. 


15015 


The grantee shall make such extensions to its system within 
such City as shall be reasonably required from time to 
time, and as authorized by the Michigan Public Service 
Commission. 


Secrion ITI 


All of said mains, pipes, conductors and other appurte- 
nances and devices shall be laid, maintained, repaired or 
renewed by the grantee in accordance with the standard 
rules of the Michigan Public Service Commission for the 
maintenance, construction and operation of gas plants, 
transmission and distribution systems, and the grantee 
herein shall, upon request and without charge therefor, 
subject to the rules and regulations of the grantee, as ap- 
proved by the said Michigan Public Service Commission, 
connect all service pipes of consumers and prospective con- 
sumers with the mains and pipes of the Company in all 
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avenues, streets, and alleys where any of such mains or 
pipes are laid or to which they are or may be extended. 


Section IV 


The grantee herein shall save and keep the said City of 
Kingsford, County of Dickinson, State of Michigan, harm- 
less from any and all claims for damages to persons or 
property by reason of the construction, maintenance and 
operation of said plant and system and the use of the 
streets, avenues, alleys and public places in said City of 
Kingsford, County of Dickinson, State of Michigan, there- 
fore, and shall reimburse the said City of Kingsford for its 
reasonable cost or expense for repairing any and all de- 
pressions or defects which may exist or develop in that 
portion or portions of the streets, avenues, alleys, or public 
places over any tunnel or excavation made by grantee with- 
in three (3) years prior to such repairs 


15016 
ten (10) days after such notice. 


Secriox V 


The grantee shall fix reasonable rates and charges sub- 
ject to approval of the Michigan Public Service Commis- 
sion for such gas sold by it in doing a local business within 
said City of Kingsford, County of Dickinson, State of Mich- 
igan, and such rates, charges, rules, regulations, conditions 
of service and the quantity, quality and pressure of the gas 
furnished to consumers shall at all times be subject to the 
jurisdiction and approval of the Michigan Public Service 
Commission or other authorized state or federal regulatory 
body having jurisdiction thereof. Hither the City of Kings- 
ford, or the grantee herein may make applications to any 
such authorized regulatory body for a review and adjust- 
ment of rates to be charged by the grantee for the services 
rendered by the said grantee in such City of Kingsford and 
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of any rule or regulation fixing the quantity, quality and 
pressure of gas to be furnished by the grantee or of any 
rules, regulations or conditions of service under the pro- 
visions of this ordinance. 
Szcrion VI 
When any street, alley, avenue, or other public place shall 
be opened or broken for the purpose of making excavations 
or trenches in construction, operating, extending or main- 
taining said plant and business, such street, alley, avenue, 
or public place shall be restored by said grantee to the same 
or as nearly as possible the same condition as before such 
breaking or opening. The restoration shall be done with all 
possible dispatch and promptness. 
’ Secrion VIL 
(See next sheet) 
"15017 - 
Secrioy VIL 
Said grantee shall in every case, and at all times, protect 
all excavations, trenches and dangerous places made in 
constructing, maintaining, extending and operating said 
plant and business in such manner as to prevent accidents, 
and all such excavations, trenches and dangerous places 
shall be allowed to remain open only such length of time as 
may be absolutely necessary; and said grantee shall also 
erect all necessary barriers, guards and signals; and shall 
maintain such signal lights as may be necessary to protect 
persons from danger on account of any such excavations, 
trenches and dangerous places. 
Szcron VIII ‘ 
Whenever the word “‘gas’’ is used in this ordinance it 
shall be construed to mean manufactured gas, natural gas, 
or any mixture or combination of the same. 
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Section IX 


The rights, privileges and franchise hereby granted shall 
be in force and effect for a period of thirty (30) years from 
the effective date of this franchise ordinance. 


The rights, privileges and franchise hereby granted shall 
not be construed to be exclusive and the City Council of the 
City of Kingsford, County of Dickinson, State of Michigan, 
hereby reserves the power to grant similar rights, privi- 
leges, and franchises to any other person or persons, firm 
or firms, corporation or corporations. 


Section X 
This franchise shall be accepted by the Grantee within 
sixty (60) days from the date of the adoption of this ordi- 
nance. 
15018 
Szcriow XI 
This ordinance shall take effect on the date of acceptance 
by the Grantee. 


Dated this 6th day of February, AD. 1956. 


City of Kingsford, County of Dickinson, 
State of Michigan. 
Countersigned : By Pav FasrincTon 


Paul Farrington 
(Mayor) 


The foregoing ordinance number 95 was published in the 
“Tron Mountain News’’ (Name of Newspaper) on Feb. 16, 
1956 (Date). 


(Signed) J. J. Commarses 
J. J. Cummings 
(Clerk) 
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the Michigan 
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49 TERMINATION. Upon the 
termination of this ordinance, the 
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COUNCIL PROCEEDINGS OF 


NEGAUNEE CITY 

ORDINANCE 1-(18) 

GAS FRANCHISE 
ORDINANCE 

An ordinance granting 2 
franchise to construct, own, 
maintain and operate facilities 
for the production, distribution, 
transmission and sale of gas. 

The City of Negaunee or- 
dains: 

Article I 

Short Title and Definitions 

1.1 SHORT TITLE. This or- 
dinance shall be known and 
may be cited as the “Gas 
Franchise Ordinance” of the 
City of Negaunee. 

1.2 DEFINITIONS. As used 1m 
this ordinance, the following 
words and phrases shall have 
the following meanings: 

(a) “City’* shall mean the 
City of Negaunee. 

(b) “Corporation” shall 
mean the Michigan Gas and 
Electric Company, its succels- 
ors and assigns. 

(c) “Commission” ‘hall 
mean the Michigan Public Ser- 
vice Commission. 

(d) “Council” shall mean 
the Council of the City of Ne- 
gaunee. 

(e) “Street” shall include 
public streets, alleys, bridges, 
public ways and public places. 

() “Gas” shall mean 
manufactured gas, natural gas 
or any mixture or combination 
of the same. 


Article 


Grant of Authority and 
Conditions 

2.1 GRANT OF AUTHORITY. 
The City hereby grants to the 
Corporation the right and pri- 
vilege to acquire, contruct, 
own, maintain, operate and 
use in the City, a pant 
or plants and facilities for the 
production, distribution, trans- 
mission and sale of gas for 
heat, fuel, power, illumination 
and other purposes; and to lay 


THE CITY OF NEGAUNEE 


and maintain in, on, under, 
along and across the streets 
now laid out or dedicated, and 
all extensions thereof, and ad- 
ditions thereto, in the City, a 
system of mains, pipes, con- 
ductors and other necefsary 
and convenient appurtenances 
and devices appropriate to and 
for the purpose of the produc- 
tion, distribution, tran<mission 
and sale of gas to the said City 
and the inhabi’ants thereof 
and to persons, firms and cor- 
porations beyond the limits 
thereof, and to do a local busi- 
ness therein, subject to such 
reasonable regulations as ‘hall 
be prescribed from to time by 
the City Council. 


' 2.2 TERM. The rights herein 
granted shall continue in force 
and effect for a term of thirty 
(30) years after the effective 
date hereof. 

2.3 EFFECTIVE DATE AND 
ACCEPTANCE. This ordinance 
shall take effect upon accept- 
ance thereof by the Corporation 
but the franchite herein grant- 
ed shall be revocable at the will 
of the City Council until it has 
been approved by an affirma- 
tive vote of three-fifths (3-5) 
of ‘he electors voting thereon at 
an election duly called. Said ac- 
ceptance shall be filed by the 
Corporation within sixty (60) 
days from the date of the adop- 
tion of this ordinance. 


24 COMPLIANCE WITH 
RULES OF COMMISSION. All 
facilities and appurtenances in 
each and every location shall 
‘be erected and maintained at 
such locations and in accord- 
lance with the requirements and 
specifications and standard 
‘rules of the Commission for 
the maintenance, construction 
land operation of gas plants, 
transmission and distribution 
| systems. 

' 25 RATES AND QUALITY. 
|The Corporation shall fix rea- 
‘sonable rates and charges, 
| subject to Section 15.4 of the 
City Charter and Section 2.8 
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herein, and subject to the ap- 
proval of the Commission, for 
tuch gas sold by it in doing a 
local business within the City. 
Such rates, charges, rules, re- 
gulations, conditions of service 
and the quantity, quality and 
pressure of the gas furnished 
to consumers shall at all times 
be subject to the juritdiction 
and approval of the Commis- 
sion or other authorized s:a‘e or 
federal regulatory body having 
jurisdiction thereof. 

2.6 REVIEW. Either the City 
or the Corporation may make 
application to any authorized 
reguia’ory body for a review 
and adjustment of the rates to 
be charged by the Corporation 
for the services rendered by 
the Corporation in the City and 
of rule or regulation rixing the 
quantity, quality and pressure 
of gas to be furnished by the 
Corporation, or of any rules, 
regulations or conditions of ser- 
vice under the provifions of 
this orainance. 

2.7 COMPLIANCE WITH 
CITY CHARTER. All said fa- 
cilities and appurtenances shall 
be operated and maintained in 
compliance with the City Char- 
ter, and this ordinance is 
granted subject to the right of 
the Ciy, under Section 15.3 of 
said Charter: 

(2) To repeal this ordin- 
ance for misuse or nonufe or 
for failure to comply therewith. 


(b) To require proper and 
adequate extension of plant and 
service and the maintenance 
thereof at the highest practica- 
ble s andard of efficiency. 

(c) To establish reason- 
able standards of service and 
quality of products, and pre- 
vent unjust discrimination in 
service or rates. 

(d) To make independent 
audit and examination of ac- 
counts at any time and to re- 
quire reports annually. 

(e) To require continuous 
and uninterrupted service to 
the public in accordance with 
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the terms of franchise through- 
out the entire period thereof. 

(f) To impose such other 
regulations as may be deter- 
mined by the Council to be con- 
ducive to the safety, welfare 
and accommodation of the pub- 
lic. 


2.8 REGULATION OF 
RATES. 

Rates, fares and charges 
and the readjustment thereof 
thall be meade at periodic in- 
tervals of not less than five 
(8) years, either by arbitration 
by the City and the Corpora- 
tion, or by the Commission at 
the election of the City Council. 
The value of the property of the 
Corporation, used as a basis of 
fixing such rates, fares and 
charges, shall in no event in- 
clude a value predicated upon 
the franchise, good will or 
prospective profits. Said rates 
shall be regulated in accord- 
ance with Section 15.4 of the 
City Charter. 


2.9 JOINT USE. The Corpora- 
tion shall permit the City joint 
use of such Corporation proper- 
ty and appurtenances located 
within, the City insofar as jeint 
use may be reasonably practi- 
cal, upon payment of reasona- 
ble rental therefor, in accord- 
ance with Section 15.5 of the 
City Charter. 


Article III 
Use and Restoration of Streets 


3.1 CONDITIONS AS TO USE 
OF STREETS. The mains, 
pipes, conductors and other ap- 
purtenances and devices neces- 
sary for the carrying on of the 
business of the Corforation 
shall be so laid, maintained, 
repaired or renewed so that 
they will not injure or interfere 
with any sewer, catch basin, 
drain, culvert, water pipe, con- 
duit and other underground or 
surface structure in any street. 

If at any time during the 
term of this Franchise the City 
shall lawfully elect to alter or 
change the grade of any street, 


alley, sidewalk, curb or other 
public way, the Company upon 
reasonable notice by the City 
shall forthwith remove, relay 
and relocate its mains or ser=- 
vice pipes, manholes and other 
gas fixtures at its own expense. 


3.2 REPAIR OF STREETS. 
When any Street shall be open- 
ed or broken by the Corporation 
for any purpose, said Street 
shall be restored by said Cor- 
poration to the Same or as 
nearly as possible the same 
condition as before such break- 
ing or opening. The restoration 
shall be done with all dispatch 
and promptneso. 


3.8 PROTECTION OF EXCA- 
VATIONS. The Corporation 
shall in every case, and at all 
times, protect all excavations, 
trenches and dangerous places 
made in constructing, main- 
taining, extending and operat- 
ing said plant and business in 
such manner as to prevent ac- 
ciden‘s and all such excava- 
tions, trenches and aungerous 
places shall be allowed to re- 
main open only such length of 
time as may be absolutely ne- 
cegsary; and said Corporation 
shall also erect all necessary 
barriers, guards and signals; 
and shall maintain such signal 
lights as may be necessary to 
protect persons from danger on 
account of any such excava- 
tions, trenches and dangerous 
places. 


3.4 INDEMNITY. The Cor- 
poration shall save and keep 
the City harmless from any and 
all claims for damages to per- 
sons or property by reason of 
the construction, maintenance 
and operation of said plant and 
system and the use of the 
Streets of the City; and the 
Corporation shall reimburse 
the City for the reasonable 
cost or expense of the City for 
repairing any and all depres- 
sions or defects which may ex- 
ist or develop in that portion 
or portions of the Streets over 
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any tunnel or excavation made 
by the ation which may 
be caused by such tunnel and 
excavation, provided that the 
said City shall first have notifi- 
ed the Corporation of tuch de- 
pressi or defects, and the 
Corporation shall have failed to 
repair same for the period 
of five (5) days after such no- 
tice, 


Article IV 
Practices and Procedures 


4.1 DUTY TO SERVE ALL. 
The Corporation shall, upon re- 
quest and without charge there- 
fore except as approved by the 
Commission, and subject to its 
rules and regulations as approv- 
Commission, connect 
pipes of contumers 
rospective consumers 
main and pipes of the 
Corporation in all Streets where 
any of such mains or pipes arg 
laid orjto which they are or 
may be |extended. The Corpora- 
tion shall make such extensions 
to its system within the City as 
shall be reasonably required 
from time to time, and as au- 
thorized by the Commission. 
The Corporation shall serve all 
the inhabitants of the City that 
desire service. 


4.2 FILING OF PLANS. The 
Corporation shall be subject to 
all la’ exercise of the police 
power |by the City and shall 
file within thirty (30) days af- 
ter the effective date of this Or- 
dinance or the bui'ding of the 
imp) ent, as the case may 
be, ith the City seanageee 
general plan showing the gen- 
eral lgcation of its facilities 
and ions thereof. The 
ger’s approval to 
new installations shall be ob- 
tained [prior to the commence~ 
ment thereof. 


4.3 |EXTENSION POLICY. 
The Corporation shell file with 
the City Manager its extension 
policy. 
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4.4 PREFERENTIAL OR 
DISCRIMINATORY PRAC- 
TICES PROHIBITED. 


The Corporation shall not, as 
to rates, charges, service fa- 
cili‘ies rules, regulations, or in 
any other respect, meke or 
grant any preference or advan- 
tage to any person, nor subject 
any person to any prejudice or 
disadvantage, provided that 
nothing herein shall be deemed 
to prohibit ‘he establishment of 
a graduated scale of charges 
and classified rate schedules to 
which any custemer coming 
within such classification would 
de entitled. 


4.5 NOTICE OF INTERRUP- 
TION. Whenever it is necessary 
to shu! off or interrupt ‘ervice 
for repairs, adjustments or in- 
Stalla‘ions, the Corporation 
shall do so at such time as will 
cause the least inconvenience 
to its customers and, unle‘s 
the interruption is wunforeceen 
and immediately necessary, the 
Corporation shall give reasona- 
ble notice thereof to its custom- 
ers. 


4.6 SAVINGS TO CUSTOM- 
ERS. If, during the term here- 
o’, the cost to the Corporation 
of purchasing and distributing 
its product is reduced, by order 
of any regulatory body having 
competent juricdiction, the Cor- 
poration shall pass on to its 
customers such refunds or any 
savings resulting from such re- 
duced costs. The intention here- 
of is limited to the prevention 
of windfall profits accruing to 
and being retained by the Cor- 
poration, If any tax billed by 
the Corporation to its consum- 
ers as a tax and collected fram 
the consumers is declared in- 
valid and such tax is returned 
to the Corporation, the same 
shall be equitably returned by 


the Corpora‘ion to its consum- 
ers. ' 


4.71 NON-EXCLUSIVE FRAN- 
CHISE. The rights, privileges 
and franchise hereby granted 
shall not be construed to be «x- 
clusive, and the City hereby re- 
serves the power to grant simil- 
ar rights, privileges, franchises 
to any other person or persons, 
firm or firms, corporation or 
corporations. i 


4.88 NON - ASSIGNABILITY. 
The rights and privileges grant- 
ed by this ordinance shall not 
be aSsigned by the Corporation 
except with the prior approval 
of the City. The assignee or 
purchaser shall, as a condi‘ion 
to approval by the City, file 
with the City Clerk, accep ance 
of the terms hereof and an 
agreement to perform all of 
the conditions herein. 


4.9 TERM: NAT-ON. Upon the 
termination of ‘his ordinance, 
the City shall have the right to 
determine whether the Cor- 
poration shall con‘inue to oper- 
ate and maintain its distribu- 
ting system. 


Article V 
Publication and Penalties 
5.1 PUBLICATION COST. 
The Corporation shall assume 
the cost of publication of this 
ordinance. A bill for publica‘ion 
cost shall be presented to the 
Corporation by the City Treas- 
urer upon the Corporation’s fil- 
ing of its acceptance. 


5.2 ELECTION COST. The 
Corporation shall pay all cost 
of every nature and kind aris- 
ing out of any election held in 
conjunction with the gran‘ing 
of the franchise herein, in ad- 
vance to the City Treasurer in 
such amount as may be deter- 
mined by the Council. 
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5.3 PENALTIES. Any viola- 
tion by the Corporation, its suc- 
cessors or assigns of any ma- 
terial portion of this ordinance 
shall be cause for the forfeiture 
of the rights herein gran‘ed, 
provided, however, that written 
notice authorized by ‘he City 
Council of such claimed viola- 
tion, failure or default, shall be 
served upon the Corporation 
and ‘he Corporation shall be af- 
forded a reasonable opportunity 
to remedy the cla'med viola- 
tion before any forfeiture shall 
be declared hereunder. 


Article VI 

Severability and R-pealer 

6.1 SEVERABILITY. Sections 
of this ordinance shall be 
deemed severable and should 
any provision, paragraph or 
sentence herein be declared 
unconsti‘utional or invalid, such 
declaration shall not affect the 
validity of ‘his ordinance as a 
whole or any part thereof other 
than tha part co declared to be 
unconstitutional or invalid. 


6.2 REPEALER. All ordin- 
ances and parts of ordinances 
inconsistent herewi‘h are here- 
by repealed and held for 


First Reading Aug. 8, 1957, 
Second Reading Aug. 22, 1957. 
Third Reading & Adoption Sept. 
12, 1957. 

Published 


6.3 EFFECTIVE DATE: This 
ordinance shall become effect- 
ive from and after the 25th day 
of September, 1957. 


Francis Phitlips, Mayor 
Jacob H. Anderson, 
City. Clerk 
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ORDINANCE NO. 222 
Section I 


The Michigan Gas and Electric Company, its successors 
and assigns, hereinafter called the grantee, are hereby 
granted the right, privilege, franchise, power and author- 
ity to acquire, construct, own, maintain, operate and use 
in said City of Norway, County of Dickinson, State of 
Michigan, a plant or plants and facilities for the produc- 
tion, distribution, transmission and sale of gas for heat, 
fuel, power, illumination and other purposes and to lay and 
maintain in, on, under, along, and across public streets, 
avenues, alleys, bridges, and other public places within the 
said City of Norway, County of Dickinson, State of Mich- 
igan, as now established or may be hereafter established, 
a system of mains, pipes, conductors and other necessary 
and convenient appurtenances and devices appropriate to 
and for the purpose of the production, distribution, trans- 
mission and sale of gas to the said City of Norway, County 
of Dickinson, State of Michigan, and the inhabitants there- 
of and to persons, firms and corporations beyond the limits 
thereof, and to do a local business therein, subject to such 
reasonable regulations as shall be prescribed from time to 
time by the City Council of the said City. 


Section IT 


The mains, pipes, conductors, and other appurtenances 
and devices necessary for the carrying on of the business 
of the grantee herein named, shall be so laid, maintained, 
repaired or renewed so that they will not injure or inter- 
fere with any sewer, catch basin, drain, culvert, water pipe, 
conduit and 
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other underground structure now in any public street, ave- 
nue, alley or other public place in said City of Norway, 
County of Dickinson, State of Michigan. The grantee shall 
make such extensions to its system within such City as shall 
be reasonably required from time to time, and as author- 
ized by the Michigan Public Service Commission. 


Section III 


All of said mains, pipes, conductors and other appurte- 
nances and devices shall be laid, maintained, repaired or 
renewed by the grantee in accordance with the standard 
rules of the Michigan Public Service Commission for the 
maintenance, construction and operation of gas plants, 
transmission and distribution systems and the grantee 
herein shall, upon request and without charge therefor, 
subject to the rules and regulations of the grantee, as ap- 
proved by the said Michigan Public Service Commission, 
connect all service pipes of consumers and prospective con- 
sumers with the mains and pipes of the Company in all 
avenues, streets, and alleys where any of such mains or 
pipes are laid or to which they are or may be extended. 


Secrion IV 


The grantee herein shall save and keep the said City of 
Norway, County of Dickinson, State of Michigan, harmless 
from any and all claims for damages to persons or property 
by reason of the construction, maintenance and operation 
of said plant and system and the use of the streets, avenues, 
alleys and public places in said City of Norway, County of 
Dickinson, State of Michigan, therefore, and shall reim- 
burse the said City of Norway for its reasonable cost or 
expense for repairing any and all depressions or defects 
which may exist or develop in 
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that portion or portions of the streets, avenues, alleys or 
public places over any tunnel or excavation made by gran- 
tee within three (3) years prior to such repairs and which 
may be caused by such tunnel and excavation, provided 
that the said City of Norway, shall first have notified the 
grantee of such depressions or defects and the grantee shall 
have failed to repair the same for the period of ten (10) 
days after such notice. 


Section V 


The grantee shall fix reasonable rates and charges sub- 
ject to approval of the Michigan Public Service Commis- 
sion for such gas sold by it in doing a local business within 
said City of Norway, County of Dickinson, State of Mich- 
igan, and such rates, charges, rules, regulations, conditions 
of service and the quantity, quality and pressure of the gas 
furnished to consumers shall at all times be subject to the 
jurisdiction and approval of the Michigan Public Service 
Commission or other authorized state or federal regulatory 
body having jurisdiction thereof. Hither the City of Nor- 
way or the grantee herein may make applications to any 
such authorized regulatory body for a review and adjust- 
ment of rates to be charged by the grantee for the services 
rendered by the said grantee in such City of Norway and 
of any rule or regulation fixing the quantity, quality and 
pressure of gas to be furnished by the grantee or of any 
rules, regulations or conditions of service under the provi- 
sions of this ordinance. 


Secrion VI 


When any street, alley, avenue, or other public place shall 
be opened or broken for the purpose of making excavations 
or trenches in construction, operating, 
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extending or maintaining said plant and business, such 
street, alley, avenue, or public place shall be restored by 
said grantee to the same or as nearly as possible the same 
condition as before such breaking or opening. The restora- 
tion shall be done with all possible dispatch and prompt- 
ness. 
Section VII 


Said grantee shall in every case, and at all times, protect 
all excavations, trenches and dangerous places made in con- 
structing, maintaining, extending and operating said plant 
and business in such manner as to prevent accidents, and 
all such excavations, trenches and dangerous places shall 
be allowed to remain open only such length of time as may 
be absolutely necessary; and said grantee shall also erect 
all necessary barriers, guards and signals; and shall main- 
tain such signal lights as may be necessary to protect per- 


sons from danger on account of any such excavations, 
trenches and dangerous places. 


Secrion VIII 


Whenever the word ‘‘gas’’ is used in this ordinance it 
shall be construed to mean manufactured gas, natural gas, 
or any mixture or combination of the same. 


Section IX 


The rights, privileges and franchise hereby granted shall 
be in force and effect for a period of thirty (30) years from 
the effective date of this franchise ordinance. 


The rights, privileges and franchise hereby granted shall 
not be construed to be exclusive and the City Council of the 
City of Norway, County of Dickinson, State of Michigan, 
hereby reserves the power to grant similar rights, privi- 
leges, and franchises to any other person or persons, firm 
or firms, corporation or 
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Szcrion X 


This franchise shall be accepted by the Grantee within 
sixty (60) days from the date of the adoption of this ordi- 
nance. 


Section XI 
This ordinance shall take effect on the date of acceptance 
by the grantee. 
Dated this 6th day of February, A.D. 1956. 


Crry or Norway, County or Dickinson 
Srate or Micuican 


By Assert Romeurc 
(President/Mayor) 


Countersigned : 


Mary D. AnpERrson 
(Clerk) 


The foregoing ordinance number 222 was published in the 
Iron Mountain News (Name of Newspaper) on Feb. 15, 
1956 (Date). 


Signed Mary D. AnpErson 
(Clerk) 
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Hearing Exhibit No. 202 
MICHIGAN WISCONSIN PIPE LINE COMPANY 


(a) Rare Scueputze DCQ-1 
(b) Gas Service Contracr 
(c) Precepenr AGREEMENT 
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DRAFT (3-12-59) 
MICHIGAN WISCONSIN PIPE LINE COMPANY 
F.P.C. Gas Tariff 
First Revised Volume No, 1 Original Sheet No. 9a 


RATE SCHEDULE DCQ-1 
Daily Contract Quantity Service 
1. AvamaBILITY : 


This rate schedule is available to any gas distribution 
utility or municipality (hereinafter called ‘‘Buyer’’), for 
the purchase of natural gas from Michigan Wisconsin Pipe 
Line Company (hereinafter called ‘‘Seller’’), at any point 
on Seller’s pipeline system extending from Oconto County, 
Wisconsin to the Upper Peninsula of Michigan, when Buyer 
has executed a service agreement with Seller in the form 
prescribed under this tariff for service under this rate 
schedule. 


2. APPLICABILITY AND CHABACTER OF SERVICE: 


Gas sold under this rate schedule, up to the maximum 
daily volume Seller shall be obligated to deliver to Buyer 
as established in the executed service agreement (herein- 
after referred to as the “‘Maximum Daily Quantity’’), shall 
be delivered on a firm basis and shall be subject to curtail- 
ment or interruption only as provided in Section 9 of the 
General Terms and Conditions. 


3. Rate: 


Demand Charge $6.39 per month per Mcf of Billing 
Demand. 


Commodity Charge 29.8¢ per Mef of gas delivered here- 
under during each month. 
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4. Minmum Montaty Baw: 


The demand charge plus a sum equal to 29.8¢ multiplied 
by 8714% of the Billing Demand, multiplied by the number 
of days in the billing month. 


5. DETERMINATION OF BritiIve DEMAND: 


During the first 24 months following the commencement 
of service by Seller to Buyer the Billing Demand shall be 
the largest number of Mef previously delivered by Seller 
to Buyer on any day in or prior to the month for which 
the bill is being rendered, but not less than 60% of the 
Issued by: Wilber H. Mack Effective: 

Executive Vice President 
15032 


MICHIGAN WISCONSIN PIPE LINE COMPANY 
F.P.C. Gas Tariff 
First Revised Volume No. 1 Original Sheet No. 9b 


Maximum Daily Quantity during the first 12 months of 
service and not less than 80% of the Maximum Daily Quan- 
tity during the second 12 months of service. After the 
first 24 months of service the Billing Demand shall be the 
Maximum Daily Quantity. 


6. ADJUSTMENTS: 


6.1 For Impairment of Deliveries Because of the inabil- 
ity of Seller and Buyer to maintain precise control over 
the rates of flow and the volumes of natural gas delivered, 
deliveries shall be subject to an allowable variation of 2 per 
cent either above or below the Maximum Daily Quantity. 
Tf Seller, due to any cause other than the allowable deliv- 
ery variation, fails or is unable during any one or more 
days in any month to deliver the volume of gas which Buyer 
desires to take, up to the Maximum Daily Quantity, then 
(a) the demand charge as otherwise computed hereunder 
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shall be reduced by an amount which shall be equal to the 
sum of all such days’ deficiencies multiplied by 21.0¢ per 
Mcf, and (b) the minimum bill obligation for the month in 
which such day or days occur shall be reduced, in addition 
to the reduction in the demand charge, by an amount equal 
to 29.8¢ per Mef times the difference between the volume of 
natural gas actually delivered during said day or days and 
the volume of natural gas scheduled by Buyer for delivery 
during said day or days. 


6.2 For Unauthorized Daily Overrun Gas If Buyer, with- 
out authorization from Seller, takes a volume of gas here- 
under on any day which is in excess of 102% of the Maxi- 
mum Daily Quantity, all gas taken in excess of 102% of 
the Maximum Daily Quantity shall be considered as unau- 
thorized daily overrun gas and shall be subject to a penalty 
of $10.00 per Mef, in addition to the charges otherwise 
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F.P.C. Gas Tariff 
First Revised Volume No. 1 Original Sheet No. 9¢ 


payable hereunder. Seller shall authorize overruns on & 
nondiscriminatory basis, to the extent that, in Seller’s 
judgment, delivery capacity of its system will permit with- 
out jeopardizing the ability of Seller to meet its delivery 
obligation to other Buyers. 


7. Hear Convent: 

Refer to Section 5.3 of the General Terms and Condi- 
tions. 
8. Measurement Uni: 

Refer to Section 3.1 of the General Terms and Condi- 
tions. 
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9. GenenaL TEEMs aND ConDITIONS: 
All of the General Terms and Conditions are hereby 
made a part of this rate schedule. 


— * * 


15051 
Draft—3/12/59 


PRECEDENT AGREEMENT 


This agreement made as of the . 
1959, by and between Micuican Wisconsnx Pree Live Com- 
pany, a Delaware corporation (herein called ‘‘Seller’’), 
(herein called ‘‘Buyer’’), 


WITNESSETH: 


Waerras, Seller owns and operates a natural gas trans- 
mission system extending from the State of Texas through 
or into the States of Oklahoma, Kansas, Missouri, Iowa, 
Tilinois, Indiana, Michigan and Wisconsin; and 


Wueneas, Seller has entered into a precedent agreement 
, 1959 (Midwestern Prece- 
dent Agreement) with Midwestern Gas Transmission Com- 
pany (Midwestern) relating to the purchase of 158,000 Mcf 
of natural gas per day to be sold and delivered by Mid- 
western to Seller at a point near Marshfield, Wisconsin; 
and 
Wuezzas, Seller proposes, subject to obtaining all requi- 
site regulatory authorization in form satisfactory to it, to 
construct and operate additional natural gas pipeline and 
related facilities to enable it to accept delivery of natural 
gas from Midwestern near Marshfield, Wisconsin, when 
this supply may become available upon the terms and con- 
ditions as contemplated in the Midwestern Precedent 
Agreement, and to introduce such gas into its system to 
supplement the supply which will be available for sale 
to existing and new markets; and 
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Wuereas, Buyer desires to purchase natural gas from 
Seller for use in Buyer’s operations in the Upper Penin- 
sula of Michigan in the quantities and under the terms and 
conditions set forth in the form of Gas Purchase Contract 
attached hereto as Exhibit A; and 


‘Wauezeas, Seller is willing to construct the necessary 
facilities and render the requested service if Seller can 
contract, under terms and conditions satisfactory to it, for 
the sale of sufficient quantities of natural gas to others in 
the Upper Peninsula of Michigan to render service to cus- 
tomers in that area on a basis which is economically 


feasible; and 


Wuereas, Seller is in the process of negotiating with 
prospective customers in the Upper Peninsula of Michigan 
to assure that service to Buyer and to such other prospec- 
tive customers will be economically feasible; and 


Wuereas, if Seller is successful in these efforts, Seller 
proposes to apply for all requisite regulatory authoriza- 
tions to undertake the natural gas service in the Upper 
Peninsula of Michigan as contemplated herein. 


Now, THEREFORE, in consideration of the mutual cove- 
nants herein contained, Seller and Buyer agree as follows: 


1. Seller will apply for all necessary regulatory authori- 
zations to enable Seller to accept delivery of gas from Mid- 
western near Marshfield, Wisconsin as contemplated in the 
Midwestern Precedent Agreement and thereby augment the 
gas supply of Seller available for sale to existing and new 
markets. 


15053 
2. Seller will use its best efforts to negotiate precedent 
agreements for the sale of gas to others in the Upper 
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Peninsula in sufficient volumes, in addition to the volumes 
provided for in the form of Gas Service Contract attached 
hereto as Exhibit A, to assure to the satisfaction of Seller 
that the contemplated service to the Upper Peninsula will 
be economically feasible. 


3. When Seller has obtained precedent agreements, in 
form satisfactory to it, for the sale of sufficient volumes 
of gas in the Upper Peninsula of Michigan to render such 
service economically feasible, Seller will notify Buyer 
promptly of such fact, and will apply for all necessary 
regulatory authorizations required to furnish service to 
Buyer as contemplated in the form of Gas Service Contract 
attached hereto as Exhibit A. 


4. In the event Seller is unable to obtain the precedent 
agreements referred to in Paragraph 3 hereof on or before 
March 21, 1959, either party may terminate this agreement 
by written notice given to the other. 


5. In the event Seller is unable to obtain all necessary 
regulatory authorizations referred to in Paragraph 3 
hereof, in form satisfactory to Seller, on or before May 1, 
1960, either party, within thirty (30) days thereafter, may 
terminate this agreement by written notice given to the 
other. 


6. In the event Seller obtains the precedent agreements 
and regulatory authorizations referred to in Paragraph 3 
hereof, and this agreement has not been terminated previ- 
ously pursuant to the provisions 


15054 
of Paragraphs 4 or 5 hereof, Seller and Buyer, within 
thirty (30) days after receipt of the regulatory authoriza- 
tions referred to in Paragraph 3 hereof and receipt by 
Trans-Canada Pipe Lines Limited of authorization to 
export 204,000 Mcf of natural gas per day from Canada 
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within the time and in the form provided in the Midwestern 
Precedent Agreement, will enter into the Gas Service Con- 
tract attached hereto as Exhibit A, with such changes 
therein as the parties mutually may agree upon. In the 
event any regulatory authorization received by Seller 
shall be judicially reviewed, the execution of the Gas Pur- 
chase Contract referred to herein may be deferred on 
request of either party until thirty (30) days after such 
authorization becomes final and is no longer subject to 
judicial review. 

7. Buyer will pay for service rendered pursuant to the 
Gas Service Contract provided for in Paragraph 6 hereof 
a zone rate based on Seller’s uniform system cost of 
service exclusive of service to the Upper Peninsula of 
Michigan, plus Seller’s cost of service incurred in render- 
ing service to the Upper Peninsula. 


8. Notices under this agreement shall be addressed as 
follows: 
Michigan Wisconsin Pipe Line Company 
500 Griswold Street 
Detroit 26, Michigan 


9. This agreement shall inure to the benefit of and be 
binding upon the successors and assigns of Seller and of 
Buyer; provided, 


15055 
that by assignment and transfer of this agreement neither 
Seller nor Buyer shall be relieved of its obligations here- 
under without prior written consent thereto by the other. 
No provisions of this agreement shall in any way restrict 
or prevent either party from pledging, mortgaging or 
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otherwise assigning this agreement or any rights and bene- 
fits hereunder as security for its indebtedness. 


I~ Wrrness Wuereor, the parties hereto have caused 
this agreement to be duly executed in duplicate by their 
respective Presidents or Vice Presidents thereunto duly 
authorized and attested by their respective Secretaries or 
Assistant Secretaries, as of the day and year first above 
written. 

Micuican Wisconstn Pirz Line Company 


Attest: 


Hearing Exhibit No, 214 


RECOMMENDED ADDITIONAL RATE 
SCHEDULE DCQ-1 


RATE SCHEDULE DCQ-1 
Daily Contract Quantity Service 
1. AVAILABILITY : 


This rate schedule is available to any gas distribution 
utitlity (hereinafter called ‘‘Buyer’’), for the purchase of 
natural gas from Michigan Wisconsin Pipe Line Company 
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(hereinafter called ‘‘Seller’’) for resale in the Upper 
Peninsula of Michigan when Buyer has executed a service 
agreement with Seller in the form prescribed under this 
tariff for service under this rate schedule. 


9. APPLICABILITY AND CHARACTER OF SERVICE: 

Gas sold under this rate schedule, up to the maximum 
daily volume Seller shall be obligated to deliver to Buyer 
as established in the executed service agreement (herein- 
after referred to as the ‘‘Maximum Daily Quantity’’), shall 
be delivered on a firm basis and shall be subject to curtail- 
ment or interruption only as provided in Section 9 of the 
General Terms and Conditions. 


3. Rate: 


Demand Charge $3.50 per month per Mef of Billing 
Demand 


Commodity Charge 26.0¢ per Mef of gas delivered here- 


under during each month. 
4. Minmuum Monrsaty Bau: 

The demand charge plus a sum equal to 26.0¢ multiplied 
by 75% of the Billing Demand, multiplied by the number 
of days in the billing month, provided however, that any 
gas paid for but not taken in any 
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one month may be taken without further charge within the 
next 11 months if such make-up volumes do not otherwise 
subject Buyer to the provisions of Section 7.2 of this rate 
schedule. 


5. DETERMINATION oF Brtinc DEMAND: 


After the first 36 complete months of service, the Billing 
Demand shall be the Maximum Daily Quantity specified in 
the Service Agreement for service hereunder. 
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6. DeveLopment Prriop: 


During the first 36 complete months following the com- 
mencement of service by Seller to Buyer hereunder, the 
Billing Demand shall be the largest number of Mef previ- 
ously delivered by Seller to Buyer hereunder on any day in 
or prior to the month for which the bill is being rendered, 
but 


(a) not less than 40% of the Maximum Daily Quantity 
during the first 12 complete months of service, (b) not 
less than 60% of the Maximum Daily Quantity during the 
next 12 complete months of service, and (c) not less than 
80% of the Maximum Daily Quantity during the last 12 
complete months of this Development Period. 


7. ADJUSTMENTS: 


7.1 For Impairment of Deliveries Because of the inabil- 
ity of Seller and Buyer to maintain precise control over 
the rates of flow and the volumes of natural gas delivered, 
deliveries shall be subject to an allowable variation of 2 per 
cent either above or below the Maximum Daily Quantity. 
If Seller, due to any cause other than the allowable deliv- 
ery variation, fails or is unable 

15187 

during any one or more days in any month to deliver the 
volume of gas which Buyer desires to take, up to the 
Maximum Daily Quantity, then the demand charge as other- 
wise computed hereunder shall be reduced by an amount 
which shall be equal to the sum of all such day’s deficien- 
cies multiplied by 11.5¢ per Mef, provided, however, that 
if such failure to deliver caused Buyer to operate its peak- 
shaving facilities, Buyer shall be credited additionally up 
to $1.00 per Mef, for the difference between Buyer’s out- 
of-pocket costs for fuel used in peak shaving and the com- 
modity charge for equivalent volumes of natural gas under 
this rate schedule. 
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72 For Unauthorized Daily Overrun Gas If Buyer, 
without authorization from Seller, takes hereunder a vol- 
ume of gas on two or more consecutive days or on more 
than 5 days in the same billing month which is in excess of 
102% of the Maximum Daily Quantity, all gas taken in 
excess of 102% of the Maximum Daily Quantity shall be 
considered as unauthorized daily overrun gas and shall be 
subject to a penalty of $5.00 per Mcf, in addition to the 
charges otherwise payable hereunder. 


8. Heat ConTENT: 


Refer to Section 5.3 of the General Terms and Condi- 
tions. 


9. MrasurEMENT UNIT: 


Refer to Section 3.1 of the General Terms and Condi- 
tions. 


10. GuneRaL TERMS AND CONDITIONS: 


All of the General Terms and Conditions are hereby 
made a part of this rate schedule. 


—_—_—_ 
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Hearing Exhibit No. 215 
RECOMMENDED ADDITION OF ORIGINAL SHEET 
NO. 23(a) FPC GAS TARIFF, FIRST REVISED 
VOLUME NO. 1 
OFr 
MICHIGAN WISCONSIN PIPE LINE COMPANY 


Form of Service Agreement 
(For Use Under “DCQ”? Rate Schedule) 


This agreement is made as of the .... day of x 
19 ..., by and between Michigan Wisconsin Pipe Line 
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Company, a Delaware corporation (hereinafter referred 
to as ‘‘Seller’’), and (hereinafter 
referred to as ‘‘Buyer’’). 

In consideration of the premises and of the mutual cove- 
nants and agreements included herein, the parties do cove- 
nant and agree as follows: 


1. Gas to be Sold and Purchased. Seller agrees to sell 
and deliver a Maximum Daily Quantity of natural gas of 
Mcef, and Buyer agrees to pay Seller for gas service 
rendered hereunder in accordance with the terms and con- 
ditions hereinafter recited and referred to. 


2. Delivery Points and Pressures. The place or places 
of delivery and the delivery pressures are agreed upon as 
follows : 


3. Applicable Rate Schedule. The natural gas delivered 
hereunder shall be paid for under the Company’s effective 
Rate Schedule DCQ-1 on file with the Federal Power Com- 
mission, or under any other applicable rate schedule or 
rate schedules of Seller as from time to time shall be in 
effect in accordance with the provisions of the Natural Gas 
Act. 

This agreement in all respects shall be subject to the 
terms and conditions of the aforementioned Rate Sched- 
ule, and to the applicable provisions of the General Terms 
and Conditions attached to the Rate Schedule filed with 
the Federal Power Commission, all of which are by refer- 
ence made a part hereof. 
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From Footnote 5, page 6, of FFC Order Issued 
April 24, 1959 in Michigan Wisconsin Pipe Line 
Co., et al. Docket Mo. G-132k6, et al. 


ted cost of 
and appurtenant facilities, - - - -" 


Third Year Firm Sales Michigan Gas and Electric Company 1, 


Escanaba 
Cleveland Cliffs 


Operating Expenses at 10¢ per Mcf 


Investment Cost if Operating Expenses are 15 of 
Investment Cost 


Portion of Transportation, Facilities to be Bailt 
by Michigan Ges and beagtric Company 


AND BASIC FACTORS USED 


Operating Expenses 

Based upon the most recent experience of the Company, it was estimated 

that annual operating expenses would be: 
Distribution $13.00 per customer 
Customers’ Accounting and Collecting 7.00 " J 
Administrative and General 10.00 " : 
Transmission 400.00 per mile 

Sales promotion was estimated at $5 per customer for one-half of 
customers added during the first year and $30 per customer for all others, 
the entire amount being spread equally over the five year development period. 
Other items are for customers served during the year. 

Depreciation and Genernl Taxes for the distribution system were 
estimated at 2.86% and 1.45% respectively of investment, based on past company 
experience. Yor the transmission line, these items vere estimted at 3.2% 
and 1.0%,respectively. 

It was estimated that the cost of conversion at Marquette, Ishpeming 
and Negaunee would average about $18 per customer or a total of $32,000, This 
amount was spread equally over the five year development period. 

Selling Price of Ges 
fhe following proposed retail rate schedules, based on 1000 Btu gas, 


were used in this study: 


Firm Residential and 
Commercial: 


888 


ERRRy gaRe 
Sees 8 
B5S85 99988 
5885 : 


8 


(15394) 
Hearing Exhibit No. 231 


Filed wit. Cavs. Sortification 
date _CCT =9-4959 


MICHIGAN CONSOLIDATED GAS COMPANY Exhibit No. 
Witness: W. A. Rhaesa 
COMPARATIVE COST Docket No. G-18316 
OF HEATING THE AVERAGE HOME IN MARQUETTE 


WITH GAS, COAL AND OIL 


15394 


FDS. F 


Basis 


Natural Gas at 1,000 Btu/Cu. Ft. - 5% efficiency. 


#2 Puel O11 at 140,000 Btu/Gal. + 66h effictepsy j...-4 


Bituminous Coal at 14,300 Btu/pound - 47% efficiency - hand fired 


Annual Consumption and Cost Per Residential Heating Customer Who Also Uses Gas 
For Domestic Purposes 


Marquette 8,529 DDD x 19 Cu. Ft. = 162 MCF/year 


Natural Gas - 162 MCF/year @ $1.037/MCF = $168.02 (Note 1) 
(162,000 Cu. Ft. x 1,000 Btu x 75% = 121,500,000 Btu) 


Equivalent Cost of Other Fuels 


#2 Fuel 042 - 1,315 gallons/year x 17¢/gal- = $223.55 
(2,315 gal. x 140,000 Btu/gal. x 66% = 121,506,000 Btu) 


Bituminous Coal - 9.039 tons/year x $23.65/ton = $213.77 
(9.039 tons x 14,300 Btu/pound x 47% = 121,502,238 Btu) 
Cost. ison With Cas 
#2 Fuel O11 ($223.55 - $168.02 = $55.53) - 33% MORE than gas 
Bituminous Coal ($213.77 - $168.02 = $45.75)- 27% MORE than gas 
NOTES: 
1. Based on Michigan Gas and Electric's proposed step rates after excluding 
first 20 MCF per year for domestic purposes. 


2. Beat values for coal and oil from American Society of Heating and 
Air Conditioning Engineers Guide. 


3. Prices of coal and oil from testimony of Mr. D. H. Callen. 
4. Efficiencies obtained from American Society of Heating and Air 


Conditioning Engineers Guide, Battelle Memorial Institute 
and American Petroleum Institute. 
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Page 1 
Witness: W. A. Rhaesa 
Docket No. G-18316 


Rate of Ret 
From Firm Gas 
in the Third Year of Opera’ 


oh 


Detes Auinces 
Rate 
Proposed 


by M.G.&E- 
Revenues from Firm Gas Sales $93,555 


cost of Gas Purchased - 1,792,624 MCF @ 70¢/M $1,254,837 $1,254,837 $2,254,837 
Distribution expenses - 9,020 Customers @ h3 117,260 7,260 117,260 
Conversion costs - $32,000 over 5 years 400 6, 

Customer Acctg. expenses - 9,020 Customers @ $7 63,140 
Sales Promotion expenses - 9,020 Customers @ $2 O40 O40 18,040 
Admin. & General expense - 9,020 Customers @ $20 90,200 90,200 
Depreciation - $4,085,140 @ 2.86% 116,835 
General Taxes - $4,085,140 @ 1.45% 59,23 
Federal Income Tax (2) 45,821 125,301 


Total operating expenses $2,942,247 
Operating income 


Investment (2) 


Rate of Return 


(1) Federal income tax: 
Income before tax ere $ 217,609 $ brig 
Less interest @ 5.5% on at Investment 
Taxable income 3 os 7 213. 


pel 
Tax @ 52h 45,821 115, 302 


(2) Investment: 
Distribution System 
Depreciation Reserve 

Net Plant 
Working Capital 
Total 
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MICHIGAN CONSOLIDATED GAS COMPANY Exhibit No. 
Page 2 
Witness: W. A. Rhaesa 
Docket No. G-18316 


I. Rate Schedules For Firm Residential and 
Commercial Gas Sales, Including Space 
Heating, by Michigan Gas and Electric 

4@ Company in its Distribution Areas in 


Upper. Peninsula of Michigan 


Proposed by Michigan Gas and Electric 
in Exhibit No. 222 


First 3 CCF $1.30 

Next 7 CCF +23 per CCF 
Next 10 CCF +13 «per CCF 
Next 8 CCF ll per CCF 
Over 100 CCF .097 per CCF 


Revenue produced from firm residential 
and commercial gas sales of 1,525,454 $1,794,672 


Economic Rates 


Rate A: 

First 3 CCF $1.50 

Next 7 CCF +25 per CCF 
Next 10 CCF 15 per CCF 
Over 20 CCF -115 per CCF 


Revenue produced on gas sales of 1,525,454 $2,015,793 


Rate B: 

First 3 CCF $1.50 

Next 7 CCF +23 per CCF 
Next 10 CCF 13 per CCF 
Over 20 CCF -l. per CCF 


Revenue produced on gas sajes of 


z. Firm Industrial Sales at Rate Proposed by 
Michigan Gas and Electric in Exhibit No. 222 


per MCF 
per MCF 
per MCF 
per MCF 
per MCF 


Revenue produced on gas sales of 


(15397) 


15397 
Exhibit: 


Docket! G- 18316 
Witness! W. A. RHAESA 


COMPARISON OF COST OF HEATING 
THE AVERAGE HOME IN MARQUETTE 
MICHIGAN WITH GAS — OIL — COAL 
FEDERAL POWER COMMISSION 
Docket No. ou. 64-83.13_. 
Hearing Ex. Ho. CET eee 


Date Identified _. SEP ol Jba9 


Date Admitted 

19 % 

HIGHER $ 188 
THAN GAS 
RATE 

ra a 
18 % 
HIGHER 
THAN 
RATE 
. “g" 


#2 FUEL BITUMINOUS 
OIL COAL 


(Received April 15, 1959) 


BEFORE THE 
FEDERAL POWER COMMISSION 


Docket No. G-18316 
In the Matter of 
Micuican Wisconsin Prre Love Company 


Application for Certificate of Public Convenience 
and Necessity 
Comes now Michigan Wisconsin Pipe Line Company 
(hereinafter referred to as ‘‘Michigan Wisconsin’’ or ‘‘ Ap- 
plicant’’) and, pursuant to Section 7(c) of the Natural 
Gas Act and Part 157 of the Commission’s Regulations 


thereunder, applies for a certificate of public convenience 
and necessity. In support thereof, Applicant alleges as 


follows: 
(1) 

The exact legal name of Applicant is Michigan Wisconsin 
Pipe Line Company. Applicant is a corporation organized 
and existing under the laws of the State of Delaware, with 
its principal place of business at 500 Griswold Street, 
Detroit, Michigan. The name, title and mailing address 
of the persons to whom communications concerning this 
application are to be addressed are as follows: 


Wilber H. Mack, Executive Vice President 
Michigan Wisconsin Pipe Line Company 
3750 Penobscot Building 

645 Griswold Street 

Detroit 26, Michigan 


(15525) 


May, Shannon and Morley 
1700 K Street, N. W. 
Washington 6, D. C. 
15526 
(2) 

In this application, Michigan Wisconsin is requesting the 
authorization of a project which for the first time will 
link the Middle West of the United States with the vast 
new gas fields of western Canada. This entire project 
is in conformity with the Commission’s finding in Opinion 
No. 316 issued October 31, 1958, In the Matters of American 
Louisiana Pipe Line Company, et al., Docket Nos. G-2306, 
et al., that ‘‘we favor the importation of Canadian gas to 
provide a further source of supply to the gas-needy Middle 
West.”’ 


The Canadian gas to be received from this project will 
supplement Michigan Wisconsin’s existing supplies from 


Texas, Oklahoma and Louisiana, and in so doing will accom- 
plish what the Commission indicated in Opinion No. 316 
would be extremely desirable, namely, an interconnection 
of Canadian and American sources of gas ‘‘from the Gulf 
to Canada.”’ 


Michigan Wisconsin has joined with Midwestern Gas 
Transmission Company (Midwestern) in a program which 
thus effectuates the objectives which the Commission set 
forth in Opinion No. 316 with respect to any new proposals 
to bring natural gas into the Middle West, and Midwestern 
is concurrently filing applications with the Commission for 
authorization to import gas from Canada and to construct 
and operate facilities for the delivery and sale of such 
gas to Michigan Wisconsin. 


Trans-Canada Pipe Lines Limited (Trans-Canada) oper- 
ates a natural gas transmission pipeline from Alberta to 
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eastern Canada and has contracted to sell to Midwestern 
204,000 Mef of gas per day. Midwestern will accept 


15527 


delivery of this gas at a point on the International Bound- 
ary between the United States and Canada near Emerson, 
Manitoba, and will construct a natural gas transmission 
line from that point to a point near Marshfield, Wisconsin. 
Midwestern will make sales of natural gas for resale along 
the route of its line, and will sell 158,000 Mef of natural 
gas per day to Michigan Wisconsin at Marshfield as pro- 
vided in the Precedent Agreement between Michigan 
Wisconsin and Midwestern dated February 28, 1959 (the 
Precedent Agreement). 


Michigan Wisconsin proposes to construct and operate 
an extension of its existing pipeline system from a point 
near Appleton, Wisconsin to Marshfield and related facil- 
ities necessary to enable it to receive and transport the 
gas so purchased to its markets. The requirements of 
Michigan Wisconsin’s customers are continuing to increase 
and the gas to be purchased from Midwestern will supple- 
ment existing sources of supply to assist in meeting these 
requirements. 


Michigan Wisconsin is also proposing new service for 
communities in the Wisconsin River Valley area, Marinette, 
Wisconsin and Menominee, Michigan. In addition, it will 
make gas available for service to the Upper Peninsula of 
Michigan. 


The proposed service is noncompetitive with any pro- 
posal pending before the Commission. 


The Precedent Agreement provides for the execution of 
a Gas Service Contract, with a basic term of 25 years, 
covering the purchase by Michigan Wisconsin of the daily 
volumes referred to above. It also insures to Michigan 
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Wisconsin and its customers an opportunity to benefit from 
further large 


15528 


increases in gas supply as the Canadian reserves develop. 
Under its contract with Trans-Canada, Midwestern has the 
right to purchase an additional 204 million cubic feet of 
gas a day when it becomes available for export to the 
United States. The Precedent Agreement provides that 
Michigan Wisconsin has the right to purchase its propor- 
tionate share of this additional amount, and a similar right 
with respect to any other gas which Midwestern may pur- 
chase and import from Canada. In addition, Midwestern 
has agreed to transport for Michigan Wisconsin’s account 
gas which Michigan Wisconsin itself may obtain in Canada. 


Thus the project here proposed initially commits to Mich- 
igan Wisconsin and its customers on a long-term basis a 
large volume of Canadian gas to augment United States 
supplies. Further, it places Michigan Wisconsin in an 
excellent position to participate in the additional gas re- 
serves which are now being developed and which it is 
anticipated will be developed in Canada. 


Midwestern has informed Michigan Wisconsin that it ex- 
pects to have interruptible gas available for sale, particu- 
larly during the first three years of operations. Michigan 
Wisconsin plans to purchase such gas under Midwestern’s 
Interruptible Rate Schedule at a rate equal to Midwestern’s 
Commodity Charge in its Demand-Commodity form of rate. 
This will make additional gas available to Michigan Wis- 
consin at a very favorable rate for meeting the require- 
ments of its markets, directly and through its storage oper- 
ations. 


In the event Midwestern’s sales are insufficient to enable 
it to meet the minimum ‘“‘take or pay for’’ obligation in 
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its contract with Trans-Canada, Michigan Wisconsin will 
accept delivery at Marshfield of 


15529 


sufficient volumes (up to 30,000 Mcf per day) to permit 
Midwestern to satisfy its minimum obligation to Trans- 
Canada. If Michigan Wisconsin’s customers do not desire 
to purchase this gas, Michigan Wisconsin will deliver the 
volumes not required by its customers to Midwestern at 
a point of interconnection between the existing facilities 
of Michigan Wisconsin and the proposed Portland-Chicago 
pipeline of Midwestern near Joliet, Dlinois, under an Ex- 
change Agreement to be executed pursuant to the Precedent 
Agreement. Michigan Wisconsin’s market requirements 
and storage operations are such that no exchange of gas is 
anticipated and provision therefor is made only as a pro- 
tective measure for Midwestern. 


Michigan Wisconsin will purchase firm gas from Mid- 


western under a Demand-Commodity form of rate, the 
components of which are a Demand Charge of $4.75 per 
Mef per month and a Commodity Charge of 25.3¢ per Mef 
delivered. Interruptible gas will be purchased at a flat 
rate of 25.3¢ per Mcf. 


To enable Michigan Wisconsin to accept delivery of the 
volumes of natural gas proposed to be purchased from 
Midwestern and to deliver such volumes to its existing and 
new markets, Michigan Wisconsin seeks authority to con- 
struct and operate additional facilities consisting of 311.2 
miles of various diameters of pipeline in Wisconsin, a new 
compressor station at Marshfield, Wisconsin, having a total 
of 5,280 H.P. compressor capacity, 23 measuring stations, 
and 30.9 miles of pipeline in Illinois, 16.8 miles in Indiana 
and 17.7 miles in Michigan. 


Through these facilities, Michigan Wisconsin proposes 
to deliver and sell additional volumes of gas to its existing 
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customers. It also proposes to deliver and sell gas to 
eight utility companies for distribution 


15530 

in 28 communities in Wisconsin and one in Michigan which 
presently do not have natural gas service. These communi- 
ties are in the natural market area of Michigan Wisconsin 
and can be served readily and promptly with gas from this 
new source of supply. These communities and the distribu- 
tors which will serve them with natural gas obtained from 
Michigan Wisconsin are: 

Distributing Company Communities to be Served 


City Gas Company Antigo, Wisconsin 
Merrill Gas Company Merrill, Wisconsin 
Peoples Gas Company Marshfield, Wisconsin 
Wisconsin Fuel and Wausau, Schofield and 
Light Company Rothschild, Wisconsin 
Wisconsin Public Service Stevens Point, Whiting, Park 
Corporation Ridge, Marinette, Oconto and 
Peshtigo, Wisconsin, and Me- 
nominee, Michigan 
Wisconsin Rapids Gas Wisconsin Rapids, Biron, Port 
and Electric Company Edwards and Nekoosa, Wis- 
Central Wisconsin Gas consin 
Company Waupaca, Wisconsin 
Natural Gas Distributors, Shawano, Clintonville, Horton- 
Inc. ville, New London, Bear 
Creek, Embarrass, Bonduel, 
Gillett, Oconto Falls, Sey- 
mour and Weyauwega, Wis- 
consin 


Each of these eight companies has requested Michigan 
Wisconsin to provide it with natural gas service for the 
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communities indicated and has executed a contract with 
Applicant for such service. 

The proposed facilities also will be employed to deliver 
and sell natural gas at Menominee, Michigan, for distribu- 
tion in the Upper Peninsula of Michigan. Michigan Con- 
solidated has advised Michigan Wisconsin that it desires 
to purchase such gas and sell it on an economically feasible 
basis 

15531 


in the Upper Peninsula of Michigan, where natural gas 
service presently is not available, as follows: 


Community or Area to be 
Customer Served 


City of Escanaba Escanaba, Michigan 
Michigan Gas and Electric Marquette, Ishpeming, Negau- 
Company nee, Iron Mountain, Kings- 


ford, Norway and Gladstone, 
Michigan 
Cleveland Cliffs Iron Approximately 10 locations 
Company 


The estimated third-year average day requirements of 
the new markets to be served directly by Michigan Wis- 
consin are 21,200 Mef, and the estimated third-year average 
day requirements of the new markets to be served by 
Michigan Consolidated in the Upper Peninsula are 18,300 
Mcf. All the remaining natural gas to be obtained by 
Michigan Wisconsin from Midwestern will be used to 
meet the requirements of Michigan Wisconsin’s existing 
customers. 


The additional volumes of gas which this project will 
make available to Michigan Wisconsin’s existing markets 
are urgently needed by them to meet their increasing re- 


307 


(15531) 


quirements and hence are required by the prsent public 
convenience and necessity. That the present public con- 
venience and necessity also requires natural gas service 
for the new markets which will receive such service under 
this proposal was made abundantly clear in the proceed- 
ings which resulted in the Commission’s issuance of its 
Opinion No. 316, and the Commission there stated in posi- 
tive and unequivocal terms its recognition of this fact. It 
is equally clear that the project herein proposed will make 
this service available on a sound and economic basis. 

In addition to serving the public interest by making addi- 
tional gas available to existing markets and initiating serv- 
ice to new markets, this project has certain unique features 
which render a favorable finding on the 
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question of public convenience and necessity even more 
compelling. It will bring Canadian gas to the Middle West 
and will provide Michigan Wisconsin with the opportunity 
for later obtaining additional volumes of Canadian gas to 
assist in keeping pace with its growing market require- 
ments. By supplementing Michigan Wisconsin’s existing 
supplies from Texas, Oklahoma and Louisiana, it will fur- 
ther diversify and insure continuity of Michigan Wiscon- 
sin’s gas supply and service. With gas coming into Mich- 
igan Wisconsin’s system from both the north and the south, 
a very high degree of operational security and flexibility 
will be obtained. 

Prompt action in this matter is of prime importance, 
since Midwestern’s contract with Trans-Canada is subject 
to termination if Midwestern fails to obtain certificate 
authorization by November 1, 1959. The Precedent Agree- 
ment in turn is likewise subject to termination if both Mid- 
western and Michigan Wisconsin have not been certificated 
by that date. Delay could thus defeat a project which 
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clearly should be approved. Hence, public interest re- 
quires expeditious processing of this application. 


As a result of the previous proceedings in Dockets Nos. 
G-2306, et al., the Commission and the Staff are already 
informed of the acute need for gas in the market areas, the 
necessity for additional supplies to meet the demand and 
the advantage of obtaining access to Canadian reserves 
in the manner proposed. 


(3) 


Pursuant to certificates of public convenience and neces- 
sity issued by the Commission, Michigan Wisconsin has 
constructed and operates a natural gas transmission sys- 
tem by which it brings natural gas from a point in Hans- 
ford County, Texas, in the Hugoton Field to various com- 
munities in the States of 
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Missouri, Iowa, Illinois, Wisconsin and Michigan. Appli- 
cant also purchases substantial volumes of natural gas 
from its affiliate, American Louisiana Pipe Line Company, 
at a point near Bridgman, Michigan, where facilities of 
the two systems interconnect. 


(4) 

The additional facilities, estimated to cost $24,177,000, 
which Michigan Wisconsin here seeks authority to construct 
and operate for the purpose of rendering the service here- 
inbefore described are shown on the map (Exhibit F to 
this application) and consist of the following: 
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Pipelines 
Miles 
134.4 
27.9 
96.3 
29.4 
56.3 
32.3 


Compressor Horespower 
One new station, to be known as Station Wisconsin 
“<(,”? having a total of 5,280 HELP. 


Measuring Stations 
Twenty-three Measuring Stations 


Michigan Wisconsin proposes to construct these facilities 
and commence service during 1960. 


(5) 

Michigan Wisconsin is a subsidiary of American Nataral 
Gas Company, which the Securities and Exchange Com- 
mission has approved as an integrated holding company 
system under the Public Utility Holding Company Act 
of 1935 (27 S.B.C. 441 (1947); 36 S.E.C. 387 (1955)). 
To the extent that Michigan 
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Wisconsin may be required to raise new money to finance 
construction of the contemplated facilities, authorization 
of the Securities and Exchange Commission will be re- 
quired. It may be necessary to obtain similar authorization 
from the Michigan Public Service Commission. 


Michigan Wisconsin is informed that Midwestern is filing 
concurrently with the Commission applications for a cer- 
tificate of public convenience and necessity covering the 
constriuction and operation of a new pipeline system re- 
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ferred to above to permit delivery of gas to Michigan 
Wisconsin at a point near Marshfield, Wisconsin; for 
authorization to import natural gas, and for a presidential 
permit. 


Michigan Wisconsin is further informed that the eight 
Wisconsin distributing companies enumerated above may 
be required to file with the Public Service Commission of 
Wisconsin applications for authority to render natural 
gas service in communities they propose to service with 
natural gas for the first time, and Michigan Consolidated 
will be required to file an application with the Michigan 
Public Service Commission for authorization to construct 
the facilities needed to render the service proposed by it 
in the Upper Peninsula of Michigan. 


So far as Applicant is aware, no other application to 
supplement or effectuate Applicant’s proposal herein need 
be or is to be filed by Applicant or any other person with 


any other federal, state or other regulatory body. 


(6) 
A table of contents listing all exhibits and documents 
with this application, identified by appropriate titles and 
alphabetical designations, follows: 
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Taste or CoNTENTS OF EXHIBITS 


Articles of Incorporation and By-Laws 

State Authorization 

Company Officials 

Subsidiaries and Affiliation 

Location of Facilities 

Flow Diagram Showing Daily Design 
Capacity and Reflecting Operation with 
Proposed Facilities Added 
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Exhibit G-I Flow Diagram Reflecting Maximum 
Capabilities 

Exhibit G-IL Flow Diagram Data 

Exhibit H Total Gas Supply Data 

Exhibit I Market Data 

Exhibit J Conversion to Natural Gas 

Exhibit K Cost of Facilities 

Exhibit L Financing 

Exhibit M Construction, Operation and Management 

Exhibit N Revenues—Expenses—Income 

Exhibit O Depreciation and Depletion 

Exhibit P Tariff 


For reasons set forth above, Michigan Wisconsin re- 
quests that this application be considered under the short- 
ened procedure provided in Section 1.32 of the Commis- 
sion’s Rules of Practice and Procedure, and accordingly 
requests that the intermediate decision procedure be 


omitted, and waives oral hearing and opportunity for filing 
exceptions to the decision of the Commission. 
15536 
Wuererore, Michigan Wisconsin respectfully requests 
that a certificate of public convenience and necessity be 
issued as herein requested. 
Respectfully submitted, 
Micutcanx Wisconsmy Pree Love Company 
By Wuser H. Mack 
Wilber H. Mack 
Cuartes V. SHANNON Executive Vice President 
May, Saaynon anp Mosley 
1700 K Street, N. W. 
Washington 6, D. C. 
Attorney for Michigan Wisconsin 
Pipe Line Company 
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Docketed July 8, 1959 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman ; 
Frederick Stueck, William R. Connole, and Arthur Kline. 


In the Matters of 
Docket Nos. G-18313, G-18314 and G-18315 


Mrwestern Gas Transmission COMPANY 


Docket No. G-18316 


Micuican Wisconsin Pree Live Company 


Order Consolidating Proceedings and Fixing Date of Hearing 
(Issued July 8, 1959) 


On April 15, 1959, Midwestern Gas Transmission Com- 
pany (Midwestern) filed in Docket No. G-18313 an appli- 
cation for a certificate of public convenience and necessity 
pursuant to Section 7 of the Natural Gas Act authorizing 
the construction and operation of facilities and the sales 
of natural gas as hereinafter described. 


Midwestern proposes to construct and operate approxi- 
mately 504.1 miles of main transmission pipeline extending 
from a point of connection with proposed facilities of 
Trans-Canada Pipe Lines, Limited (Trans-Canada) at 
the United States-Canadian boundary near Emerson, Mani- 
toba, and extending to Marshfield, Wisconsin, where such 
main transmission pipeline would connect with facilities 
of Michigan Wisconsin Pipe Line Company (Michigan 
Wisconsin). 
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Midwestern also proposes to construct and operate two 
compressor stations at Noyes and Staples, Minnesota, 
each having a rated capacity of 5,280 horsepower. In 
addition Midwestern proposes to construct and operate 
56.1 miles of lateral pipelines and a total of 21 meter 
stations to serve prospective customers along the route 
of the main transmission pipeline. 


Midwestern proposes to purchase approximately 204,000 
Mef of natural gas per day from Trans-Canada and seeks 
authority to make sales and deliveries thereof as follows: 


Third Year 
Peak Day Deliveries 
Customer (Mef) 


Michigan Wisconsin 158,000 
Northern States Power Company 29,200 
Montana-Dakota Utilities Company 4,000 
United Petroleum Gas Company 1,847 


15907 
Third Year 
Peak Day Deliveries 
Customer (Mcf) 


Village of Perham, Minnesota 962 
Village of Hawley, Minnesota 705 
Town of Ada, Minnesota 1,102 
Village of Argyle, Minnesota 378 
Village of Frazee, Minnesota 565 
Village of Hallock, Minnesota 823 
Village of Lake Park, Minnesota 377 
Village of New York Mills, Minnesota 537 
Village of Stephen, Minnesota 407 


198,903 


The estimated total cost of the facilities proposed to 
be constructed by Midwestern is $52,297,000, and in con- 
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nection therewith Midwestern proposes to issue the follow- 
ing securities : 


Pipeline Bonds (542%) $40,000,000 75.5% 
Unsecured Notes, 1970 (5%) 5,000,000 9.4% 
Common Stock 8,000,000 15.1% 


$53,000,000 


By its application filed on April 15, 1959, Docket No. 
G-18314, Midwestern requests authority pursuant to Sec- 
tion 3 of the Natural Gas Act to import the 204,000 Mef 
of natural gas per day which Midwestern proposes to 
purchase from Trans-Canada. 


By its application filed on April 15, 1959, Docket No. 
G-18315, Midwestern seeks a Presidential Permit pursuant 
to Executive Order No. 10485 authorizing the construction, 
operation, maintenance and connection at the international 
border of facilities necessary for the importation of 
204,000 Mef of natural gas per day from Canada to the 
United States. 


On April 15, 1959, Michigan Wisconsin, Docket No. G- 
18316, filed an application for a certificate of public 
convenience and necessity pursuant to Section 7 of the 
Natural Gas Act authorizing the construction and operation 
of facilities and sales of natural gas herein after described. 


Michigan Wisconsin proposes to construct and operate 
approximately 69.0 miles of 24-inch and 27.9 miles of 20-inch 
main transmission pipeline extending from Marshfield to 
Appleton, Wisconsin; 65.4 miles of 24-inch pipeline loop- 
ing its existing pipeline system in Illinois, Indiana and 
Michigan between Michigan-Wisconsin’s existing com- 
pressor stations 10 and Michigan ‘‘A’’; 311 miles of pipe- 
line of varying diameters between 4 and 16 inches; one new 
compressor station to be located at Marshfield, Wisconsin, 
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having a rated capacity of 5,280 horsepower ; and 23 meter- 
ing stations. 


15908 


The foregoing facilities are to be utilized for the receipt, 
transportation and sale of the 158,000 Mef of natural gas 
per day which Midwestern proposes to deliver to Michi- 
gan Wisconsin as hereinbefore referred to. 


The total estimated cost of the facilities proposed to be 
constructed by Michigan Wisconsin is $24,177,000. Michi- 
gan Wisconsin proposes to finance the cost of construction 
through the issuance of First Mortgage Pipe Line Bonds. 


Through the proposed facilities Michigan Wisconsin pro- 
poses to sell and deliver additional volumes of natural 
gas to its existing customers for distribution in presently 
served markets. It also proposes to deliver and sell natural 


gas to the following utility companies for distribution 
in communities which presently do not have natural gas 


service: 
Utility Company Communities To Be Served 


City Gas Company Antigo, Wisconsin 
Merrill Gas Company Merrill, Wisconsin 
Peoples Gas Company Marshfield, Wisconsin 
Wisconsin Fuel and Light Wausau, Schofield and Roths- 
Company child, Wisconsin 
Wisconsin Public Service Stevens Point, Whiting, Park 
Corporation Ridge, Marinette, Oconto 
and Peshtigo, Wisconsin, 
and Menominee, Michigan 
Wisconsin Rapids Gas and Wisconsin Rapids, Biron, Port 
Electric Company Edwards and Nekoosa, 
Wisconsin 
Central Wisconsin Gas Waupaca, Wisconsin 
Company 


316 


(15909) 


Utility Company Commumities To Be Served 


Natural Gas Distributors, Shawano, Clintonville, Hor- 
Inc. tonville, New London, Bear 
Creek, Embarrass, Bonduel, 
Gillett, Oconto Falls, Sey- 
mour and Weyauwega, 
Wisconsin 
Michigan Wisconsin also proposes to sell and deliver nat- 
ural gas at Menominee, Michigan to its affiliate, Michigan 
Consolidated Gas Company (Michigan Consolidated) for 
resale by the latter for ultimate consumption in the Upper 
Peninsula of Michigan where natural gas service pres- 
ently is not available. Michigan Consolidated proposes 
to serve the following: 


Commumity or 
Customer Area To Be Served 


City of Escanaba Escanaba, Michigan 
Michigan Gas and Electric Marquette, Ishpeming, Ne- 
Company gaunee, Iron Mountain, 
Kingsford, Norway and 
Gladstone, Michigan 
Cleveland Cliffs Iron Approximately 10 locations 
Company 


15909 
This order shall constitute the notice of the filing of 
the foregoing applications. Such applications, on file with 
the commission, are open to public inspection. 
The Commission finds: 


The application filed in Docket Nos. G-18313, G-18314, 
G-18315 and G-18316 are interrelated and the proceedings 
upon such applications should be consolidated for purpose 
of hearing. 


317 


(15909) 
The Commission orders: 


(A) Pursuant to the authority contained in and subject 
to the jurisdiction conferred upon the Federal Power 
Commission by Sections 7 and 15 of the Natural Gas 
Act, and the Commission’s Rules of Practice and Proced- 
ure, a hearing be held on July 27, 1959, at 10:00 a.m. 
(EDST), in a hearing room of the Federal Power Com- 
mission, 441 G Street, N. W., Washington, D. C. concern- 
ing the matters involved in and the issues presented by 
the applications filed in Docket Nos, G-18313, G-18314, G- 
18315 and G-18316. 


(B) Protests or petitions to intervene may be filed with 
the Commission, Washington 25, D. C., in accordance with 
the Rules of Practice and Procedure (18 C.F.R. 1.8 or 
1.10) on or before July 20, 1959. 


By the Commission. 


(Seat) 
/s/ Micuasn J. FaRRELL 
Michael J. Farrell, 
Acting Secretary. 


15929 
Filed July 17, 1959 


Petition to Intervene of Michigan Gas and Electric Company 


Michigan Gas and Electric Company (hereinafter some- 
times ‘‘Michigan Gas’’), pursuant to Section 15(a) of the 
Natural Gas Act, as amended, and Section 1.8 of the Fed- 
eral Power Commission’s Rules of Practice and Proced- 
ure, files this petition to intervene in the above-captioned, 
consolidated proceedings. 
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In support of this petition to intervene, Michigan Gas 
respectfully shows the following: 


L 


Michigan Gas and Electric Company is a combination 
electric and gas public utility operating company organ- 
ized and existing under the laws of the State of Michigan. 
It operates in the southwestern and Upper Peninsula por- 
tions of the State of Michigan. 


In the southwestern portion of the State of Michigan, 
Michigan Gas serves electricity at retail in a four-county 
area through an integrated electric transmission system 
and natural gas to fourteen communities, 


15930 
(Holland, Zeeland, Dowagiac, Niles, Buchanan, Cassopolis, 
Centerville, Constantine, Edwardsburg, Galien, New Buf- 
falo, Three Oaks, Three Rivers and White Pigeon), pur- 


chasing all of its natural gas requirements therefor from 
Michigan Wisconsin Pipe Line Company. 


In the Upper Peninsula of Michigan, Michigan Gas serves 
liquid petroleum air gas to Ishpeming, Marquette and 
Neguanee, located in the iron ore region along Lake Su- 
perior, and to the surrounding township areas outside of 
the corporate limits of these cities. Also, Michigan Gas 
is the only utility company legally authorized to distrib- 
ute natural gas in the Upper Peninsula of Michigan and 
has been granted thirty-year, irrevocable franchises by 
Ishpeming, Marquette, Negaunee, Iron Mountain, and 
Gladstone and 30 year franchises, which may be made 
irrevocable, by Norway and Kingsford, Michigan, to dis- 
tribute natural gas in these communities. 


In each of the cities where a franchise election was 
held the affirmative vote in favor of granting a franchise 
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to Michigan Gas was never less than 90 per cent of the 
total vote. 
I. 


All correspondence and communications regarding this 
petition are to be addressed to each of the following: 


L. L. Perry, Vice President 
and General Manager 
Michigan Gas and Electric Company 
Three Rivers, Michigan 


Reuben Goldberg, Esq. 
439 Wyatt Building 
Washington 5, D. C. 


15931 
ti. 


Midwestern Gas Transmission Company (Midwestern) 
has filed an application for a certificate of public conven- 
ience and necessity in Docket No. G-18313, and for other 
requisite authority in Dockets No. G-18314 and G-18315, to 
construct and operate a natural gas pipe-line system ex- 
tending from a point of interconnection on the United 
States-Canadian International Boundary near Emerson, 
Manitoba, with the facilities of Trans-Canada Pipe Lines, 
Ltd., to Marshfield, Wisconsin, where such pipeline sys- 
tem would connect with facilities of Michigan Wisconsin 
Pipe Line Company. 


Midwestern proposes to purchase 204,000 Mcf of nat- 
ural gas per day from Trans-Canada Pipe Lines, Ltd. at 
the said point of interconnection of their facilities and to 
sell, among others, 158,000 Mef of natural gas per day to 
Michigan Wisconsin Pipe Line Company at the point of 
connection at Marshfield, Wisconsin. 
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IV. 


Michigan Wisconsin Pipe Line Company has filed an 
application in Docket No. G-18316 for a certificate of public 
convenience and necessity for authority to construct and 
operate pipeline facilities from Marshfield, Wisconsin, to 
various points in Wisconsin and to Menominee, Michigan. 
By means of the proposed facilities, Michigan Wisconsin 
proposes to sell and deliver additional volumes of natural 
gas to Michigan Gas for distribution in its presently served 
markets in the southwestern portion 


15932 


of the State of Michigan, as well as to other existing 
customers in presently served markets; to make available 
a supply of natural gas for the Upper Peninsula of Michi- 
gan; and to make gas available to certain areas in Central 
Wisconsin. 

V. 


The facilities which Michigan Wisconsin proposes to 
construct to Menominee, Michigan, will be of sufficient 
capacity to deliver gas to Menominee for resale and dis- 
tribution in the Upper Peninsula of Michigan and in ex- 
planation thereof, Michigan Wisconsin states that they 
will ‘‘also be employed to deliver and sell natural gas at 
Menominee, Michigan for distribution in the Upper Penin- 
sua of Michigan.’’ (Michigan Wisconsin Application, page 
6) 


Although neither Midwestern nor Michigan Wisconsin, 
in their respective applications in the proceedings in Docket 
No. G-2306, et al., which were the subject of Opinion No. 
316, issued October 31, 1958, included a proposal for serv- 
ice to the Upper Peninsula of Michigan, each acknowledged 
the existence of a market for natural gas therein, the eco- 
nomic feasibility thereof, and stated their intention to file 
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certificate applications to make natural gas available there- 
to if the project each was then pursuing was certificated. 


The Commission, in Opinion No. 316, referred to the 
representations, to the desire for natural gas of the Upper 
Peninsula of Michigan (mimeo. ed, p. 9), and stated that 
it would expect new applications to make provision for 
service to that region (mimeo. ed., p. 21). 


15933 
VI. 


The present applications of Midwestern and Michigan 
Wisconsin likewise acknowledge the existence of a market 
for natural gas in the Upper Peninsula of Michigan and 
the need therefor, and Michigan Wisconsin proposes to 
‘‘make gas available for service to the Upper Peninsula 
of Michigan’’ (Michigan Wisconsin Application, p. 3). 


Michigan Wisconsin’s application states (p. 7): 


“That the present public convenience and necessity 
also requires natural gas for the new markets which 
will receive such service under this proposal was made 
abundantly clear in the proceedings which resulted 
in the Commission’s issuance of its opinion No. 316 
and the Commission there stated in positive and une- 
quivocal terms its recognition of this fact.’’ 


Midwestern in its application (p. 3, note 1) states as 
follows: 


“‘Michigan Wisconsin Pipe Line Company (Michigan 
Wisconsin) is concurrently filing an Application with 
the Commission covering its proposed facilities and 
operations based upon receipt of natural gas from 
Applicant and to make natural gas available for serv- 
ice to the Upper Peninsula of Michigan and to certain 
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areas of northern and central Wisconsin. In so doing, 
Michigan Wisconsin will be accomplishing one of the 
desired results expressed by the Commission in Opin- 
ion No. 316. At Docket No. G-17486, Northern 
Natural Gas Company has an Application pending to 
render natural gas service to Iron Ranges Natural 
Gas Company, which in turn proposes to serve certain 
communities and taconite beneficiating plants. Thus, 
with the filing of this Application, and the contem- 
plated filing by Michigan Wisconsin, the service en- 
visioned by the Commission in Opinion No. 316 will 
have been applied for.”’ 


15934 
VII. 


Michigan Wisconsin alleges in its application, (pp. 7 
and 8) in Docket No. G-18316 that ‘‘Michigan Consolidated 
has advised Michigan Wisconsin that it desires to purchase 


such gas and sell it on an economically feasible basis in the 
Upper Peninsula of Michigan, where natural gas service 
presently is not available, as follows: 


Communities 
‘<Customer or Areas 


City of Escanaba City of Escanaba 

Michigan Gas and Electric Company Marquette 
Ishpeming 
Negaunee 
Iron Mountain 
Kingsford 
Norway 
Gladstone 

Cleveland Cliffs Iron Company 10 locations’’ 


Michigan Consolidated, however, has no commitment 
from Michigan Gas for the purchase of natural gas for 
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the Upper Peninsula markets from Michigan Consolidated 
and Michigan Gas does not propose to purchase natural 
gas from Michigan Consolidated on the terms and condi- 
tions tendered by Michigan Consolidated to Michigan Gas. 
Further, Michigan Consolidated is not authorized to dis- 
tribute natural gas in the communities listed above, the 
Upper Peninsula is not its natural market area, and it may 
not legally sell natural gas directly to Cleveland Cliffs as 
it proposes. 


Vint. 


Michigan Gas, on the other hand, is fully authorized to 
serve the communities listed above and Cleveland Cliffs, 
and has also 
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advised Michigan Wisconsin that it desires to purchase 
the natural gas for the requirements of the Upper Peninsula 
of Michigan, for resale and distribution, which includes 


the requirements of the communities which Michigan Gas 
is authorized to serve, the requirements of Cleveland Cliffs, 
and of the City of Escanaba. The latter has signed a 
letter of intent with Michigan Gas, and Michigan Gas is 
presently negotiating with Cleveland Cliffs respecting a 
precedent agreement. 


Michigan Gas proposes to purchase natural gas for resale 
and distribution in the Upper Peninsula of Michigan from 
Michigan Wisconsin under a conventional contract de- 
mand rate schedule consistent with the costs of Michigan 
Wisconsin, at such point or points of delivery in the Upper 
Peninsula of Michigan as the Commission finds necessary 
or appropriate and economically justified, or at Meno- 
minee, Michigan, if the Commission deems delivery thereat 
necessary or appropriate and economically justified, in 
which latter event, Michigan Gas will construct and operate 
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the necessary facilities from Menominee, Michigan, to 
points of delivery in the Upper Peninsula. 


There is a desire and a demand for natural gas in the 
Upper Peninsula of Michigan and the communities and 
businesses of that area suffer economic and other disad- 
vantages due to the absence of natural gas service. It is 
in the public interest that natural gas be made available 
to that area through Michigan Gas and Electric Company. 


15936 
x. 


Michigan Gas desires a supply of natural gas in sufficient 
volume to serve the requirements of the communities 
named in Paragraph VII hereof, and of Cleveland Cliffs, 
and the public convenience and necessity require that 
Michigan Wisconsin be directed to make natural gas avail- 
able to Michigan Gas for resale and distribution in the 
Upper Peninsula of Michigan upon rates, terms and condi- 
tions that permit such service to be made available on an 
economically feasible basis. 


Michigan Gas also desires to secure the additional vol- 
umes of natural gas for its existing natural gas markets in 
southwestern Michigan which Michigan Wisconsin pro- 
poses to supply. 


XI. 


By reason of the aforegoing, Michigan Gas and Electric 
Company has a two-fold and substantial interest in these 
proceedings which will not be adequately represented by 
any other parties and may be adversely affected unless it 
is permitted to intervene and that its participation will be 
in the public interest. 


Wuenrerore, Michigan Gas and Electric Company respect- 
fully prays: (1) That an order be entered by the Com- 
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mission granting to Michigan Gas full rights of intervention 
in the above-captioned, consolidated proceedings, including 
the opportunity to be heard, to be treated 
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as a party, to offer testimony, to produce and cross- 
examine witnesses, to be heard upon briefs and oral 
argument, and otherwise to participate fully as a party; 
and (2) That any certificate issued to Michigan Wisconsin 
require Michigan Wisconsin to establish physical connec- 
tion of its facilities with the facilities of Michigan Gas 
at such point or points in the Upper Peninsula of Michigan 
as the Commission may fine necessary or appropriate 
and economically justified and require Michigan Wiscon- 
sin to sell and deliver at such point or points the volumes 
of gas shown to be required by the evidence for the markets 
hereinbefore specified, upon terms and conditions which 
permit service to the Upper Peninsula of Michigan upon 
an economically feasible basis and require the sale and 
delivery to Michigan Gas of additional volumes of gas for 
its markets in southwestern Michigan in accordance with 
the evidence. 


Respectfully submitted, 
Micuican Gas anp ExEectric CoMPANY 


By Revsen GOLDBERG 
Reuben Goldberg, 
Its Attorney 
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Docketed July 23, 1959 
Order Permitting Intervention 
(Issued July 23, 1959) 


Petitions seeking leave to intervene in Docket No. G- 
18313 were timely filed as follows: 


Petitioner Date of Filing 


Ada, Minnesota, City of, and Argyle, April 22,1959 
Frazee, Hawley, Lake Park, New York 
Mills, Perham and Stephen, Minnesota, 
Villages of (Joint Petition) 

Hallock, Minnesota, Village of May 1, 1959 


Petitions seeking leave to intervene in Docket Nos. G- 
18313, G-18314 and G-18315 were timely filed as follows: 


Michigan Wisconsin Pipe Line Company July 20, 1959 

Northern States Power Company of April 20,1959 
Minnesota 

Northern States Power Company of April 23, 1959 
Wisconsin 

Wisconsin Public Service Corporation July 20, 1959 


Petitions seeking leave to intervene in Docket No. G- 
18316 were timely filed as follows: 


City Gas Company May 13, 1959 
Towa Electric Light and Power Company June 15, 1959 
Merrill Gas Company May 13, 1959 
Natural Gas Distributors, Inc., Winne- May 20, 1959 

bago Natural Gas Corp. and Central 

Wisconsin Gas Company (Joint Peti- 

tion) 
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Petitioner 


North Central Public Service Company 

People’s Gas Company 

Wisconsin Fuel and Light Company 

Wisconsin Natural Gas Company and 
Wisconsin Michigan Power Company 
(Joint Petition) 

Wisconsin Power and Light Company 

Wisconsin Public Service Corporation 

Wisconsin Rapids Gas and Electric Com- 
pany and Wisconsin Rapids “City 
Gas”? Company (Joint Petition) 


Date of Filing 


July 17, 1959 
May 13, 1959 
May 13, 1959 

May 8, 1959 


May 20, 1959 
May 14, 1959 
May 13, 1959 


Petitions seeking leave to intervene in all of the above- 


entitled dockets were filed as follows: 


Allerton Gas Company 

Central Missouri Gas Company 

Chesapeake and Ohio Railway Company, 
The 

Iowa Southern Utilities Company 

Keokuk Gas Service Company 

Michigan Consolidated Gas Company 

Michigan Gas and Electric Company 

Michigan Gas Utilities Company 

Milwaukee, Wisconsin, City of 

Milwaukee Gas Light Company 

National Coal Association, United Mine 
Workers of America, Fuels Research 
Council, Inc., Mid-West Coal Producers 
Institute, Inc., and Upper Lake Docks 
Coal Bureau, Inc. (Joint Petition) 

Peoples Gas Light and Coke Company, 
The 
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July 17, 1959 
July 20, 1959 
July 20, 1959 


July 20, 1959 
July 20, 1959 
July 17, 1959 
July 17, 1959 
July 20, 1959 
July 13, 1959 
June 17, 1959 
July 20, 1959 


July 20, 1959 


(16086) 


Petitioner Date of Filing 


St. Joseph Light & Power Company July 20, 1959 
St. Lawrence Gas Company, Inc. July 20, 1959 
Seymour Gas Company July 17, 1959 
Truax-Traer Coal Company, Baukol- July 17, 1959 

Noonan, Inc., and Dakota Collieries 

Company Division of The North Amer- 

ican Coal Corporation (Joint Petition) 
Upper Michigan Industrial Commission July 20, 1959 
Wisconsin Southern Gas Company, Inc. July 21, 1959 


On May 1, 1959, the Public Service Commission of Wis- 
consin filed individual notices of intervention in Docket 
Nos. G-18313, G-18314 and G-18315, and on May 4, 1959, 
the Public Service Commission of Wisconsin filed a notice 
of intervention in Docket No. G-18316. 


On May 4, 1959, the Michigan Public Service Commission 
filed a notice of intervention in Docket Nos. G-18313, G- 
18314 and G-18315, and on the same date filed a separate 
notice of intervention in Docket No. G-18316, 
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The Commission finds: 


(1) Although the Petition for Leave to Intervene of 
Wisconsin Southern Gas Company, Inc., was not filed 
within the time required by Section 1.8 (d) of the Com- 
mission’s Rules of Practice and Procedure, such date in 
this proceeding being July 20, 1959, good cause exists to 
permit the late filing. 


(2) The participation of the above-named petitioners 
in the consolidated proceeding in Docket Nos. G-18313, 
et al., scheduled for a hearing to commence on July 27, 
1959, may be in the public interest. 
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The Commission orders: 


The above-named petitioners be and they are hereby 
permitted to become interveners in the above-entitled pro- 
ceeding subject to the rules and regulations of the Com- 
mission: Provided, however, that the participation of 
such interveners shall be limited to matters affecting as- 
serted rights and interests as specifically set forth in said 
petitions for leave to intervene; and provided, further, 
that the admission of such interveners shall not be con- 
strued as recognition by the Commission that they or any 
of them might be aggrieved because of any order or orders 
of the Commission entered in this consolidated proceeding. 


By the Commission. 


/s/ J. H. GurRiDe 
Joseph H. Gutride, 
Secretary. 


—_—_- 


16095 
Docketed July 28, 1959 
Order Permitting Intervention 


(Issued July 28, 1959) 


Petitions seeking leave to intervene in all dockets in- 
volved in the above-entitled proceeding were filed as 
follows: 


Petitioner Date of Filing 


Illinois Power Company July 22, 1959 
Madison Gas and Electric Company July 22, 1959 
New London Gas Company July 23, 1959 
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On page 4 of its petition, the Dlinois Power Company 
(Illinois Power) states: 


* * © It is, therefore, Petitioner’s intention, if 
granted leave to intervene herein, to incorporate by 
reference to the Commission’s files its presentation in 
Docket No. G-18022 in support of service to the village 
of Viola, if such becomes necessary. (Emphasis 
supplied). 


Similarly, New London Gas Company (New London) 
avers on page 3 of its petition: 


* * © Therefore, Petitioner desires to intervene in 
these proceedings and to present evidence in support 
of its gas requirements in the event such should become 
necessary by virtue of a decision adverse to its request 
in Docket No. G-13246. (Emphasis supplied). 


The facts of this case are not so identical to those in the 
previous case in which Illinois Power presented evidence 
on behalf of Viola, Illinois, as to make an incorporation by 
reference of Dlinois Power’s evidence from Docket No. 
G-18022 entirely adequate in this proceeding. Consequently, 
in this proceeding Illinois Power should show, among other 
things, whether 
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or not its project is feasible if it purchases gas from 
Michigan Wisconsin Pipe Line Company at the increased 
cost of gas which may result if the Commission issues 
certificates to the applicants in this proceeding. 


In a consolidated proceeding such as this, where quite a 
few interveners are seeking gas for both existing and 
new service, it is appropriate that the applicants and all 
of the parties be apprised at one time of all the requests 
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for service which are likely to be made. Under New 
London’s type of desired intervention, the parties could 
easily be faced by new evidence and new requests for gas 
on the very last day of the hearing after the applicants 
and the majority of parties have presented their evidence 
and completed their cross-examination. While the difficulties 
under such a development would not be insurmountable, 
confusion, duplication of effort and unnecessary delay 
would inevitably result. Therefore, it seems desirable that 
New London and Illinois Power should be required to 
present evidence at the time that other parties are 
introducing evidence of a similar nature regardless of the 
subsequent adverse outcome of any prior proceedings in 
which these petitioners may have participated. 


The Commission finds: 


(1) Although the above-mentioned petitions for leave 
to intervene were not filed within the time required by 


Section 1.8 (d) of the Commission’s Rules of Practice and 
Procedure, such date in this proceeding being July 20, 
1959, good cause has been shown to permit the late filings. 


(2) The participation of Madison Gas and Electric 
Company in this proceeding may be.in the public interest 
subject to the conditions hereinafter expressed in para- 
graph (A). 

(3) The participation of New London and Illinois Power 
in this proceeding may be in the public interest subject to 
the conditions hereinafter expressed in both paragraphs 
(A) and (B). 


The Commission orders: 


(A) The above-named petitioners be and they are hereby 
permitted to become interveners in the above-entitled pro- 
ceeding subject to the Rules and Regulations of the Com- 
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mission: Provided, however, That the participation of such 
intervenors shall be limited to matters affecting asserted 
rights and interests specifically set forth in said petitions 
for leave to intervene; and provided, further, that the 
admission of such interveners shall not be construed as 
recognition by the Commission that they, or any of them, 
might be aggrieved because of any order or orders of the 
Commission entered in this consolidated proceeding. 
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(B) Subject to such deviations as the presiding examiner 
may find it necessary in the public interest to permit, New 
London and Illinois Power shall, at the time other parties 
in similar circumstances are presenting evidence, make a 
full and independent presentation in this proceeding in 
support of their requests for gas, irrespective of whether 
or not an adverse decision may have been issued in the 
prior proceedings in which New London and Illinois Power 


have participated. 
By the Commission. 
(Seal) 


/s/ J. H. Goreme, 
Joseph H. Gutride, 
Secretary. 
16128 
Docketed Aug. 12, 1959 
Order Permitting Intervention 
(Issued August 12, 1959) 

On July 27, 1959, the State of Minnesota filed a ‘‘Peti- 
tion for Intervention’? and on July 29, 1959, the Public 


Service Commission of North Dakota filed a ‘‘Notice of 
Intervention’’ in the above-entitled proceeding. 
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The Commission finds: 


(1) Although the petition of the State of Minnesota and 
the notice of the Public Service Commission of North 
Dakota were not filed within the time required by Section 
18 (d) of the Commission’s Rules of Practice and Pro- 
cedure, such date in this proceeding being July 20, 1959, 
good cause exists to permit the late filing. 


(2) The participation of the above-named parties in this 
proceeding may be in the public interest. 


The Commission orders: 


The State of Minnesota and the Public Service Com- 
mission of North Dakota be and they are hereby permitted 
to become interveners in the above-entitled consolidated 
proceeding subject to the rules and regulations of the Com- 
mission: Provided, however, that the participation of such 
interveners shall be limited to matters affecting asserted 


rights and interests as specifically set forth in said peti- 
tions for leave to intervene; and provided, further, that the 
admission of such interveners shall not be construed as 
recognition by the Commission that they or any of them 
might be aggrieved because of any order or orders of the 


Commission entered in this consolidated proceeding. 


By the Commission. 


(Seal) 
/s/ J. H. Gurewe, 
Joseph H. Gutride, 
Secretary. 


16235 
Docketed Oct. 2, 1959 


Order Waiving Intermediate Decision Procedure, Setting Date 
for Filing Briefs, and Fixing Date for Oral Argument 


(Issued October 2, 1959) 


On September 25, 1959, the presiding examiner in the 
above-entitled proceeding filed a ‘‘Certification of Motion 
for Waiver of the Intermediate Decision Procedure’’ to 
which were attached transcript pages setting forth motions 
made by counsel for Midwestern Gas Transmission Com- 
pany (Midwestern) and Iowa Southern Utilities Company 
(Iowa Southern), together with the various answers of 
other counsel thereto. 


The first motion as to omission of the intermediate 
decision procedure was made on September 23, 1959, by 


counsel for Jowa Southern. This motion requests that the 
normal decisional process, including the filing of an 
examiner’sintermediate decision, be utilized as to the issue 
of allocating gas to the existing customers of Michigan 
Wisconsin Pipe Line Company (Michigan Wisconsin) and 
as to matters concerning certain of the interveners seeking 
gas for new communities. However, Iowa Southern desires 
that the intermediate decision procedure be omitted as to 
the major issue of considering importation of Canadian 
gas and the sale thereof by Midwestern. While questions 
concerning Michigan Wisconsin’s proposed initial service 
to the Wisconsin River Valley and the Upper Peninsula 
of Michigan were included among the issues on which Iowa 
Southern requested omission of the intermediate decision 
procedure, Iowa Southern added an alternative as to the 
last-named issues indicating that it had no objections to 
the Commission’s treating these matters under the normal 
decisional process. The practical limitations governing 
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the examiner’s severance of portions of the record prior 
to certifying it to the Commission, inter alia, prohibit the 
granting of Iowa Southern’s motion requesting partial 
omission of the intermediate decision procedure. 


On September 24, 1959, counsel for Midwestern made a 
second motion as to omission of the intermediate decision 
procedure in which he requested (1) that the intermediate 
decision procedure be waived as to all aspects of 
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the consolidated proceeding (2) that the Commission set 
October 15, 1959, as the date for the filing of simultaneous 
briefs and (3) that oral argument, in lieu of reply briefs, 
be held on October 19, 1959. In support of the motion, it 
was stated that ‘“‘Midwestern’s gas purchase contract with 
Trans-Canada Pipe Lines Limited is subject to cancella- 
tion by Trans-Canada if Midwestern fails to obtain the 
required authorizations from the Federal Power Commis- 
sion by November 1, 1959. The precedent agreements be- 
tween Midwestern and Michigan Wisconsin and Mid- 
western’s other customers are also subject to termination 
if both Midwestern and Michigan Wisconsin have not 
received satisfactory certificates by November 1, 1959. As 
this record shows, the termination date of April 1, 1956, in 
the original Midwestern contract has been extended three 
times since Midwestern’s original application was filed 
almost four years ago. Two of these extensions resulted 
in increases in the price of Canadian gas. * * * The Com- 
mission indicated in its Opinion No. 316 that it intends to 
expedite the handling and disposition of new applications 
which might be filed by the various applicants in the pro- 
ceeding looking toward service in the midwestern areas of 
the United States. * * *” 


Counsel for Michigan Wisconsin and several intervenors 
concurred in the Midwestern motion for omission of the 
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intermediate decision procedure. Staff counsel took no 
position. Only counsel for the Coal Interveners' opposed 
the motion, his objections being primarily directed to em- 
phasizing that there is no proof in the record that Trans- 
Canada would in fact cancel the contract with Midwestern 
if no certificate should be issued by November 1, 1959, and 
that there is no certainty that the Oil and Gas Conserva- 
tion Board of Alberta and the newly-created National 
Energy Board of Canada will approve the exportation of 
Canadian gas even if this Commission does hasten its own 
decision as to the importation issue. 


Consistent with its action in the proceedings In the Mat- 
ters of Midwestern Gas Transmission Company, et al., 
Docket Nos. G-16841, et al., and In the Matters of N orthern 
Natural Gas Company, et al., Docket Nos. G-17485, et al., 
where the intermediate decision procedure was omitted, it 
appears that the intermediate decision procedure should 
also be waived in this proceeding where Midwestern and 


Michigan Wisconsin propose service to the remainder of 
the market areas which were previously considered in the 
proceedings culminating in issuance of Opinion No. 316. 


The Commission finds: 


(1) The due and timely execution of the Commission’s 
functions imperatively and unavoidably requires the omis- 
sion of the intermediate decision procedure. 


(2) Good cause has been shown for waiving and omitting 
the intermediate decision procedure and for allowing oral 
argument before the Commission at the time hereinafter 
fixed. 


1 National Coal Association, United Mine Workers of America, Fuels Re- 
search Council, Ine., Mid-West Coal Producers Institute, Inc, Upper Lake 
Docks Coal Bureau, Inc., and The Chesapeake and Ohio Railway Company. 
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The Commission orders: 


(A) The intermediate decision procedure in the above- 
entitled proceeding be and it is hereby waived and omitted. 


(B) Simultaneous briefs shall be filed on or before Octo- 
ber 15, 1959, and oral argument, in lien of reply briefs, 
shall be held as hereinafter provided in paragraph (C). 


(C) Oral argument before the Commission shall be held 
on October 20, 1959, at 10:00 am. (EDST), in a hearing 
room of the Federal Power Commission, 441 G Street, 
N.W., Washington, D. C. All parties desiring to partici- 
pate in the oral argument shall inform the Secretary of the 
Commission in writing of the length of time desired for 
argument not later than October 14, 1959. 

By the Commission. 


/s/ J. H. Goreme 


Joseph H. Gutride, 
Secretary. 


(Seal) 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Opinion No. 331 
Docket Nos. G-18313, G-18314, G-18315, G-18316 
In the Matters of 


Mowesrern Gas Transmission Company 
Micuican Wisconsin Pree Linz Company 
o ° oe 
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Opinion and Order Issuing Certificates of Public Convenience 
and Necessity Under Section 7(c), Authorizing the Im- 
portation of Natural Gas Under Section 3, and Granting 
Applications Under Section 7(a) of the Natural Gas Act 


(Issued October 31, 1959) [*] 


This case brings before us an application by Midwestern 
Gas Transmission Company (Midwestern) under Section 
7(c) of the Natural Gas Act (Act) for a certificate of public 
convenience and necessity authorizing the company to con- 
struct and operate pipeline facilities for the importation of 
204,000 Mef per day of natural gas from Canada into the 
north-central region of this country and the transportation 
and sale of such gas principally to Michigan Wisconsin 
Pipe Line Company (Michigan Wisconsin). Michigan Wis- 
consin in turn requests a certificate authorizing the con- 
struction and operation of facilities for the resale of such 
gas to consumers principally in Wisconsin and Michigan. 
In general, the case presents questions of whether the proj- 
ects proposed by the two companies meet the requirements 
of public convenience and necessity with respect to gas 
supply, facilities, markets, financeability, economic feasi- 
bility, and rates applicable under Section 7(e) to pipeline 


— 


[° As corrected by order issued November 6, 1959.] 
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projects. Also presented is a question whether the impor- 
tation of gas from Canada by Midwestern is consistent with 
the public interest under the requirements of Section 3 of 
the Act. 


These proceedings are the culmination of long-pending 
proposals by Midwestern to import gas from Canada and, 
with others, to render natural-gas service in the north- 
central and midwestern regions of this country. The initial 
proposals were denied by Commission Opinion No. 316 and 
accompanying order issued October 31, 1958, 20 F.P.C. 575. 
In denying those proposals, we indicated particulars where- 
in they could be improved, including the elimination of a 
non-functional central segment in Midwestern’s proposed 
project, leaving two portions, a southern system serving 
Chicago and environs with United States gas from Louisi- 
ana, and a northern system bringing gas from Canada to 
the north-central states. We have considered Midwestern’s 
revised proposal for its southern system and authorized it 


by Commission Opinion No. 320 and accompanying order 
issued May 12, 1959, 21 F.P.C. 653. Also, by Opinion No. 
324 and accompanying order issued July 31, 1959, — F.P.C. 
—, we granted Northern Natural Gas Company a certifi- 
cate authorizing it to 
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serve markets principally in the northern plains states. 
There remain to be considered at this time Midwestern’s 
revised proposal for a northern system to import gas from 
Canada, and Michigan Wisconsin’s complementary project 
for reselling the gas. 


Midwestern proposes in Docket No. G-18313 to construct 
and operate facilities which, as indicated above, would 
initially transport 204,000 Mcf of gas per day. The north- 
ern terminus of Midwestern’s line would be a point of inter- 
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connection on the International Boundary near Emerson, 
Manitoba, with the facilities of the Canadian supplier of 
all its gas, Trans-Canada Pipe Lines, Limited (Trans- 
Canada). The gas for this service would be secured by 
Trans-Canada from producers in the Province of Alberta. 
From the Canadian boundary, Midwestern’s line would 
proceed south and east some 500 miles through Minnesota 
and into central Wisconsin, terminating near Marshfield, 
Wisconsin, where it would connect with facilities proposed 
herein by Michigan Wisconsin. Included in Midwestern’s 
project, which would cost an estimated $52,277,000, are 
504.1 miles of 24-inch main-line facilities, 56.1 miles of 
lateral line, and 10,560 compressor horsepower. Midwest- 
ern would sell gas to 13 customers in the states of Minne- 
sota, Wisconsin and North Dakota, including Michigan 
Wisconsin, its principal customer, which would receive 
some 158,000 Mef of gas per day. 


Midwestern also requests authority in Docket No. G- 
18314 to import the 204,000 Mef per day of gas it would 
purchase from Trans-Canada, in compliance with the re- 
quirements of Section 3 of the Act. In addition, it seeks 
in Docket No. G-18315 a Presidential Permit pursuant to 
Executive Order No. 10485 authorizing the construction, 
operation, maintenance and connection at the International 
Boundary of facilities necessary for the importation of 
this gas from Canada. 


Michigan Wisconsin proposes in Docket No. G-18316 to 
construct and operate an extension consisting of 24 and 
20-inch line from a point on its existing pipeline near 
Appleton, Wisconsin, westward 97 miles to the point in 
central Wisconsin near Marshfield, where the line would: 
interconnect with the facilities of Midwestern. <A new- 
5,280 horsepower compressor station would be located at- 
Marshfield. Additional extensions of various sizes would. 
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run northward from this line to enable service to the 
Northern Peninsula of Michigan and north-central Wis- 
consin. Also, Michigan Wisconsin proposes to loop some 
65 miles of its existing pipeline system in Illinois, Indiana 
and Michigan, and to construct and operate various appur- 
tenant facilities in connection with its proposed project. 
The total estimated cost of the facilities proposed by 
Michigan Wisconsin is $24,177,000. Michigan Wisconsin 
proposes to sell additional volumes of gas to existing 
customers for service in both existing and new markets; 
and also to sell gas to new customers for service in new 
market areas. New service to the Upper Peninsula of 
Michigan is proposed by Michigan Wisconsin through 
sales to Michigan Consolidated Gas Company (Michigan 
Consolidated) which, with Michigan Wisconsin, are sub- 
sidiaries of the American Natural Gas System. 
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These proceedings were consolidated by Commission 
order issued July 8, 1959, which also provided for hearings 
to commence on July 27, 1959. Hearings commenced as 
scheduled and continued intermittently through October 
2, 1959, for 24 days. By order issued October 2, 1959, 
the intermediate decision procedure was waived. The 
examiner has certified the record to us, briefs have been 
received and oral argument heard, and the case is now 
before us for decision. 


Tae Commission’s DETERMINATIONS 


We conclude that, as more fully set forth hereinafter, the 
certificate authorizations requested by Midwestern in these 
proceedings meet the requirements of public convenience 
and necessity, including the requirements respecting gas 
supply, facilities, markets, financiability, economic feasi- 
bility, and rates, subject to the imposition of certain condi- 
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tions requiring the securing of the necessary Canadian 
authorizations for the removal from Canada of the gas; 
requiring the filing by Midwestern of rates and financing 
satisfactory to us; and requiring certain changes in Mid- 
western’s rates and tariffs and providing for the future 
review of certain of the company’s rates. Likewise, we 
conclude that Midwestern’s proposed importation of Cana- 
dian gas is consistent with the public interest. 


We conclude also that, as more fully set forth herein- 
after, the authorizations requested by Michigan Wisconsin 
should be granted, subject to certain rate and other condi- 
tions, except for the proposed sale to Michigan Consoli- 
dated for service to the Upper Peninsula of Michigan. 
For the reasons enumerated hereinafter, we conclude that 
the sale for Upper Peninsula service should be authorized 
to Michigan Gas and Electric Company, a Section 7(a) 
intervener in the case, upon the terms and conditions stated 


herein. Also, we conclude that service by Michigan Wis- 
consin should, with one exception, be authorized to the 
other Section 7(a) interveners. 


MiwestTern’s Proposal 
Gas Supply 


We conclude that, subject to Trans-Canada’s securing 
certain governmental authorizations hereinafter described 
pertaining to the export and delivery of Canadian gas, 
Midwestern’s supply of gas is reasonably adequate to 
support the project it proposes herein. 


As indicated above, Midwestern’s gas supply for its 
project would be purchased from Trans-Canada, under 
an agreement providing that upon the receipt of the neces- 
sary authorizations, a firm 25-year contract will be executed 
covering the sale of 204,000 Mef of gas per day. Deliveries 
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would be at the International Boundary. The agreement 
would also give Midwestern 
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a preferential option for future deliveries of gas up to an 
additional 204,000 Mcf per day. Midwestern would pay 
for the gas under a two-part rate providing for a com- 
modity charge of 20.75 cents per Mef throughout the life 
of the contract, and a monthly demand charge of $2.30 
(at 15.025 psia) for the first five-year term. Midwestern 
proposes to purchase for the first three years at 75 percent 
load factor on which basis the rate would be 30.8 cents per 
Mcf. At 100 percent load factor commencing with the 
fourth year, the rate would be 28.31 cents per Mef. Provi- 
sion is made for an escalation in the price every five years 
of the contract, amounting to one cent per Mef at 100 
percent load factor. 


All of the gas reserves relied on by Trans-Canada in 
these proceedings are located in the province of Alberta. 
Trans-Canada takes the position that the total proved gas 
reserves dedicated to it by contract amounted to some 
7,240,000 MMef as of January 1, 1959, and that, consider- 
ing the estimated requirements of Canadian customers, 
the reserve life index for Trans-Canada is in excess of 
22, years from November 1, 1960, the proposed date of 
commencement of service. Staff adjustments, principally 
reductions in reserves reflecting unexecuted gas purchase 
contracts, would reduce this figure to some 7,094,000 MMcf 
of proven contracted saleable pipeline gas. In our view, 
staff’s proposed adjustments are proper and ‘Trans- 
Canada’s estimated reserves as SO adjusted are reasonably 
adequate to supply the gas for the-sale to Midwestern in 
addition to meeting the requirements of the Canadian 
markets. 
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As to deliverability, Midwestern takes the position that 
gas in the field can feasibly be delivered to Trans-Canada 
in volumes sufficient to enable Trans-Canada to meet aver- 
age day requirements of its system for approximately 14 
years from November 1, 1960. Staff’s position is that, 
with the adjustments to reserves proposed by staff, Trans- 
Canada can meet the average daily requirements of its 
system for a period of some 13% years. The evidence 
indicates that for the year 1963, Trans-Canada’s total 
estimated markets will have a maximum-day demand of 
980,346 Mef of gas, whereas under existing gas purchase 
contracts and assuming gas reserves never exceed the 
existing estimate, the maximum amount Trans-Canada 
can purchase is 955,800 Mcf per day. However, when con- 
sideration is given to such factors as the flexibility in 
Trans-Canada’s delivery obligations to one large customer, 
Ontario Natural Gas Storage and Pipelines, Ltd., and the 
unlikelihood of peak demands occurring everywhere on 


Trans-Canada’s pipeline system simultaneously, the evi- 
dence justifies the conclusion that Trans-Canada is able 
to deliver the gas for the sale to Midwestern in addition 
to meeting the requirements of Canadian markets. 
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Furthermore, the evidence shows that discoveries of 
reserves in Alberta have averaged approximately two 
trillion cubic feet per year during the past six years, and 
discoveries are expected to continue at this rate. There 
was testimony that an ultimate reserve for the Province 
of Alberta of seventy-five trillion cubic feet is a normal 
expectancy. Measured against this rate of discovery and 
total reserve, the estimated annual requirements of Mid- 
western of some 71,000 MMef are relatively small Also, 
Trans-Canada is in a prime position to purchase addi- 
tional gas reserves as they are developed, and its actions 
to date indicate that it will no doubt do so. 
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Two possible impediments remain to the availability of 
Canadian gas for Trans-Canada’s sale to Midwestern: 
first, the issuance by the Oil and Gas Conservation Board 
of the Province of Alberta of permits authorizing the 
removal of natural gas from the Province, in accordance 
with the Alberta Gas Resources Preservation Act of 1956; 
and second, the issuance by the Canadian Government of 
such authorizations as may be requisite to the delivery and 
export of gas by Trans-Canada. Staff’s position is that 
we can take action in this case now, subject to Trans- 
Canada’s procurement of the necessary Canadian author- 
izations. 


Respecting the Alberta authorization, under the Alberta 
statute the Province may grant a permit authorizing the 
export of gas therefrom, if it is in the public interest, 
having regard to the present and future needs of the 
people of the Province and the present reserves and trend 
in growth of the reserves of gas in the Province. Trans- 
Canada has been granted permits to remove a total of 
860,000 Mef of gas on any one day, 295,000,000 Mef in any 
one year, and 5,870,000,000 Mef over the term of the permits 
or until May 14, 1981. On September 4, 1959, Trans- 
Canada filed with the Board an application for an addi- 
tional permit and an amendment to existing permits to 
remove additional gas from the Province. If granted, the 
new and amended permits would authorize Trans-Canada 
to remove a total of 1,000,000 Mcf on any one day, 
331,000,000 Mcf in any one year, and 6,560,000,000 Mcf 
over the term of the permit. Trans-Canada anticipates 
that the Board will reach a favorable decision on its 
application sometime during the latter part of November, 
1959. 


The circumstances of this case justify the conclusion 
that action by the Alberta Board on Trans-Canada’s appli- 
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cation will be forthcoming in a reasonable time. Accord- 
ingly, we conclude that the certificate issued Midwestern 
herein should be conditional on Trans-Canada’s receiving 
the necessary Alberta permits prior to Midwestern’s com- 
mencing construction of the facilities it proposes herein.’ 


A possible question was raised whether Trans-Canada 
can use any of the gas under existing permits to satisfy 
the requirements of the Midwestern sale. However, it 
reasonably appears from the record that gas once per- 
mitted to be removed from Alberta can be disposed of to 
whatever market is available. The Coal interveners con- 
tend that Trans-Canada has been remiss 
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in waiting until September of this year to file its applica- 
tion for increased removals from Alberta. However, our 
action herein will be subject to the requirement that Trans- 
Canada procure the necessary Alberta authorizations, and 
if the company succeeds in doing so it would become imma- 
terial when the company filed its applications. 


Turning to Canadian Government authorizations, the 
recently enacted National Energy Board Act provides for 
the establishment of a National Energy Board in Canada. 
Although the National Energy Board has not been brought 
into operation by the issuance of the necessary proclama- 
tion, an order in Council issued August 10, 1959, named 
the five members of the Board and authorized the Board 
to acquire housing facilities and a staff. Once the National 
Energy Board becomes operative, it will, among other 
things, regulate the transmission of gas and oil and control 
the exportation and importation of gas. The new statute 
provides for the transfer to the National Energy Board 


1 The same condition should be attached to the certificate issued Michigan 
Wisconsin. 
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of any applications which may have been filed with the 
Board of Transport Commissioners under the Pipe Lines 
Act, and with the Minister of Trade and Commerce under 
the Exportation of Power and Fluids and Importation 
of Gas Act. 


Trans-Canada has already secured a permit from the 
Board of Transport Commissioners under the Pipe Lines 
Act to construct an extension for delivery of gas to Mid- 
western at Emerson, but amendments will have to be se- 
cured altering the route of the line, substituting 30-inch 
pipe for 24-inch pipe, and extending the date presently 
fixed for completion of construction. Trans-Canada will 
also have to file an application with the Board of Trans- 
port Commissioners—or the National Energy Board if 
such be established in the interim—to authorize the instal- 
lation of the additional 40,800 horsepower of compressor 
facilities and 74 miles of 34-inch loop on its existing main 
line needed for the operating year 1960-1961. 


Trans-Canada’s export application has already been 
filed with the Minister of Trade and Commerce under the 
Export of Power Act. Although the company’s application 
may be acted on by the Minister of Trade and Commerce 
before the new National Energy Board becomes operative, 
Trans-Canada’s legal expert expected that if Trans- 
Canada’s export application should be considered by the 
National Energy Board, the hearing would be had by the 
early part of January, 1960. 


Here too, it is reasonable and appropriate to carry out 
the provisions of the Act that the certificate issued Mid- 
western herein be conditional on Trans-Canada’s receiving 
from the Canadian Government such authorizations as are 
necessary to Trans-Canada’s constructing facilities for 
the service to Midwestern and exporting gas from Canada, 
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prior to Midwestern’s commencing construction of the 
facilities it proposes herein.” : 


Although we have no jurisdiction over Trans-Canada, 
we are concerned with those aspects of its operations that 
have bearing on Midwestern’s proposals since we do have 
jurisdiction over the latter, including the authority under 
Section 3 to authorize the importation of gas when not 
inconsistent with the public interest. 


16279 

Much of the foregoing discussion respecting Trans- 
Canada’s qualifications is pertinent in this regard. Trans- 
Canada is now an operating pipeline, with a 2,300-mile 
large diameter pipeline extending from the Province of 
Alberta to eastern Canada. The pipe in the western sec- 
tion from Alberta to Winnipeg is 34 inches in diameter 
and was designed to accommodate the sale to Midwestern 
in addition to Canadian markets. The testimony of Trans- 
Canada’s numerous witnesses support the various features 
of the proposed transaction with Midwestern respecting 
such matters as gas purchase contracts, gas reserves and 
deliverability, design and cost of facilities, financing and 
markets. The evidence establishing the existence of gas 
supply and markets is summarized above, as are the terms 
of the contract under which Midwestern would purchase 
the gas. The record further establishes that the facilities 
proposed to be constructed by Trans-Canada for the sale 
to Midwestern at an estimated cost of some $32,677,000, 
are reasonable in design and estimated cost and can feasibly 
be financed. Undeniably the. economics of Trans-Canada’s 
system will be substantially benefited by the sale to Mid- 
western; correspondingly, Midwestern and its customers 
will be benefited by this new source of gas. In the light 
of all the circumstances in this case, we conclude that the 


2The same condition should be attached to the certificate issued Michigan. 
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authorizations sought by Midwestern herein should be 
granted on the basis of the contractual agreement herein 
proposed between it and Trans-Canada. Any future 
proposals for the import of additional quantities of gas 
and the delivery and sale thereof by Midwestern will be 
subject to our scrutiny under the provisions of Sections 3 
and 7(e) of the Act and we will take appropriate action 
to assure that the terms and conditions of all such pro- 
posals, including price provisions, are consistent with the 
public interest and required by the public convenience 
and necessity. 


No questions have been raised respecting the engineering 
adequacy of Midwestern’s facilities or the reasonableness 
of their estimated cost, and we find that the facilities are 
adequate and their estimated cost reasonable. As indi- 
cated previously, Midwestern’s proposed facilities would 


consist of a 24-inch main line about 504.1 miles in length, 
extending from the proposed facilities of Trans-Canada 
to the proposed facilities of Michigan Wisconsin at Marsh- 
field, Wisconsin. In addition, Midwestern proposes to 
construct and operate about 56.1 miles of 3 to 8-inch sales 
laterals, 21 meter stations and two compressor stations at 
Noyes and Staples, Minnesota, each having a rated capacity 
of 5,280 horsepower. The pipeline system would have a 
designed sales capacity of 221,400 Mef per day. Total 
estimated cost of facilities is $52,277,000. 


Midwestern’s proposed facilities would transport for 
sale 201,400 Mef of gas per day, assuming the receipt of 
204,000 Mcf from Trans-Canada,’ and could transport an 
additional 20,000 Mcf of gas per day, if available. The 


3 The difference between the two figures represents gas used for com: 
pressor fuel. 
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total contract demand of all Midwestern’s customers in 
the third year is 198,610 Mcf per day. It thus appears 
that there remains 2,790 Mcf of gas per day on the system 
not contracted to be sold. 
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Midwestern also proposes to construct facilities, con- 
sisting of a side valve and about 144 miles of 24-inch line, 
to effectuate the sale of Midwestern gas in the Chicago 
area if necessary to avoid paying Trans-Canada, under the 
latter’s 95 percent annual minimum bill requirement, for 
gas Midwestern might not be able to sell to its customers 
on its Northern System. The Chicago sale would be ac- 
complished by Midwestern’s delivering up to 30,000 Mcf 
per day to Michigan Wisconsin at Marshfield and Michigan 
Wisconsin in turn delivering on an exchange basis an equal 
quantity of gas into the facilities of Midwestern’s southern 
system at a point near J: oliet, Dinois. The cost to Mid- 
western of the facilities for this exchange is about $91,373 
and is included in the overall estimated cost of the project. 


Markets 


The record establishes and we find that there exists in 
the area Midwestern proposes to serve markets for the 
gas it would sell in volumes and at prices sufficient to 
support the project it proposes herein. 


Midwestern’s estimate of its sales in the third year, 1963, 
are set forth in the following tabulation: 


Ada, Minnesota (City of) 

Argyle, Minnesota (Village of) 

Frazee, Minnesota (Village of) 

Hallock, Minnesota (Village of) 
Hawley, Minnesota (Village of) 

Lake Park, Minnesota (Village of) 
Michigan Wisconsin Pipe Line Company 

(Delivery at Marshfield, Wisconsin) 
Montana-Dakota Utilities Co. 

(For service to Crookston, Minnesota) 
New York Mills, Minnesota (Village of) 
Northern States Power Co. (For service to 

Fargo and Grand Forks, North Dakota; 

East Grand Forks and Moorhead, Minne- 

sota; Chippewa Falls, Eau Claire and 

Memomonie, Wisconsin 
Perham, Minnesota (Village of) 

Stephen, Minnesota (Village of) 
United Petroleum Gas Co. (For service to 

Detroit Lakes, Dilworth and Warren, 

Minnesota) 


Total Contract Demand 198,610 
16281 


Montana-Dakota Utilities Company, Northern States 
Power Company, United Petroleum Gas Company, and the 
above-named nine municipalities presented evidence suffi- 
ciently establishing the market demands shown above. Like- 
wise, as set forth hereinafter, the project proposed by 
Michigan Wisconsin is required by the public convenience 
and necessity, and there is a market for the gas proposed 
to be sold to it. 


Financing and Rate of Return 


Midwestern proposes to finance its northern system by 
the issuance of $40,000,000 first mortgage bonds (1980) at 
an estimated 5% percent interest rate, $5,000,000 in 5 
percent, ten-year unsecured notes, and 800,000 shares of 
common stock with a net paid-in equity of $8,000,000. 
According to Midwestern, the bonds would probably be 
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placed through investment bankers, the notes would be 
gold to insurance companies or other institutional investors, 
and the common stock would be sold to The Cumberland 
Corporation, a wholly owned subsidiary of Tennessee Gas 
Transmission Company. 


Midwestern plans to place the securities during 1960 
and at the end of that year the capitalization of the com- 
pany as shown by this record would consist of $40,000,000 
of First Mortgage Pipe Line Bonds, $45,000,000 Unsecured 
Notes, and $18,607,000 of Common Equity. The unsecured 
notes are in effect long-term debt so that under this financ- 
ing plan the debt portion represents 82 percent of Mid- 
western’s total capitalization. This exceeds the standard 
of not more than 75 percent debt hitherto applied by the 
Commission. Consistent with our action in Opinion No. 
320 respecting Midwestern’s southern system, the certifi- 
cate we issue to the company herein will be conditioned 
to prohibit Midwestern from paying any dividends on 
common stock until the total of the long-term debt, includ- 
ing the notes, is reduced to 75 percent or less of the com- 
pany’s total capitalization. 


Midwestern’s plans for the proposed financing of its 
northern system, as well as its proposed rates for sales 
therefrom, are based on a 7 percent rate of return to be 
achieved in 1963, the third full year of operation. Mid- 
western undertook to show through testimony of the Chair- 
man of its Board that in view of the high cost of debt 
money in today’s money market, this rate of return is 
necessary to finance the project. This witness was doubt- 
ful that the proposed bonds could be sold at 54% percent, 
testifying that Midwestern had been unable to finance its 
southern system on a permanent basis with the 614 percent 
rate of return allowed in Opinion No. 320, with bonds that 
were proposed to be sold at 5% percent. He testified that 
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the bonds could not be sold for the reason, among others, 
that Midwestern could not meet the standard ratios of 
coverage of interest charges and maximum annual service 
charges. It was stated that Midwestern was therefore 
forced into the short-term money market and had to finance 
its southern system with $10,000,000 in common stock and 
$40,000,000 in short term bank notes. 
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Staff on the other hand takes the position that a 7 per- 
cent rate of return is excessive, pointing out that Opinion 
No. 320 provided for a 6% percent rate of return for the 
southern system and that a 6%4 percent rate of return 
on the entire system would provide a return on the equity 
component of Midwestern’s capitalization for the first 
year of about 10.6 percent systemwide, based on existing 
interest costs on short-term notes with which the so-called 
northern system is partially financed, and based on an 


assumed interest cost of 5.65 percent in the long term debt 
to be issued to finance that portion of the project authorized 
by this order. 


In Opinion No. 320 we permitted a rate of return of 6% 
percent for the southern system and we do not contemplate 
a lower rate of return for the northern system. However, 
construction of the northern system will not commence 
for perhaps six months due to winter weather conditions 
and the necessity for Trans-Canada to obtain the necessary 
Canadian governmental authorizations for the export of 
its gas from Canada. In recent months the cost of money 
has been uncertain, and therefore it is difficult to predict 
what rate of return will be needed to secure the financing 
for the construction of the northern facilities. We do not 
think it wise to attempt to look six months or a year into 
the future and undertake to fix a rate of return now based 
upon future conditions that cannot be known with reason- 
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able certainty. We shall, therefore, require Midwestern 
to file with the Commission, prior to commencing construc- 
tion, the firm proposals for financing as finally consum- 
mated and we shall at that time fix a rate of return. There- 
after, and no later than 60 days prior to commencement 
of service, Midwestern shall file rate schedules satisfactory 
to the Commission covering the sales authorized herein, 
which rate schedules shall be accompanied by cost of serv- 
ice data showing the derivation of the specific rates, and 
which take into consideration, among other things, the 
resultant cost of financing to Midwestern. 


16283 
Tariffs and Rates* 


Midwestern’s proposed tariff for the northern system 
contains Rate Schedules CD-1, CD-2, CD-X3, EX-1 and I-1. 
Contract Demand service would be rendered under Rate 
Schedules CD-X3, applicable to the sale to Michigan Wis- 
consin; under Rate Schedule CD-1, applicable to Northern 
States Power Company and the United Petroleum Gas 
Company; and under Rate Schedule CD-2, applicable to 
Montana Dakota Utilities Company and the Villages of 
Perham and Hawley, Minnesota. Rate Schedule EX-1 
would apply to the Exchange Service involving Michigan 
Wisconsin, Rate Schedule I-1 would apply to Interruptible 
Service. The remaining Rate Schedule GS-1, Small General 
Service, would apply to service to the several small munici- 
palities along Midwestern’s line shown in the tabulation 
supra under Markets. 


The basic rate for the contract demand service is @ 
monthly demand charge of $4.75 and a commodity charge 
of 25.3 cents per Mef, as set forth in Rate Schedules 


4 This discussion is based on the data of record and therefore necessarily 
assumes a rate of return of 7 percent. 
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CD-X3 and CD-2, under which deliveries will be made at 
Midwestern’s main trunk transmission line. The proposed 
rate for Rate Schedule CD-1 is a monthly demand charge 
of $5.00 and a commodity charge of 25.3 cents per Mef; 
according to Midwestern, the higher demand charge is 
to defray costs associated with construction of laterals 
for deliveries at city gates. The rate under Rate Schedule 
J-1 for interruptible gas is equal to the commodity charge 
under the three rate schedules for contract demand service. 
Service under Rate Schedule GS-1 will be rendered at a flat 
charge of 65 cents per Mef delivered with a minimum 
annual bill based on 30 percent load factor purchase. 


Consistency in Tariff Provisions—Staff calls attention 
to several matters of form and substance respecting Mid- 
western’s tariffs and rates. Respecting primarily the 
former, Midwestern constitutes one entity and consistent 
with staff’s recommendation, its rate schedules for the 
northern system should be incorporated into the presently 


effective tariff applicable to the southern system. How- 
ever, Midwestern should be permitted to file its proposed 
Rate Schedule EX-1 in a Volume 2 tariff. Also, staff 
points out that Midwestern’s southern system like the 
northern system has CD-1 and GS-1 Rate Schedules. The 
company has recognized that it would be necessary to re- 
designate the proposed northern system rate schedules be- 
fore they are finally filed with the Commission. The changes 
should be effected in the revised rate schedules we are re- 
quiring the company to file prior to commencing service. 


Sections I, III, IV, V, VII and VIII of the Form of 
Service Agreement as proposed for the northern system 
differ from these sections of the tariff for the southern 
system. Similarly, Sections III, VIII and X of the General 
Terms and Conditions proposed for the northern system 
differ from the comparable sections of the General Terms 
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and conditions contained in the tariff for the southern 
system. Consistent with staff’s recommendations, Mid- 
western’s tariff should be revised so as to contain only 
one Form of 
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Service Agreement for each class of service and one set 
of General Terms and Conditions applicable to the entire 
system. 


The foregoing changes eliminating all conflicts and mak- 
ing corrections should be effected in the revised rate 
schedules and other tariff sheets we are requiring the 
company to file prior to commencing service. 


Minimum Bill for GS-1 Customers.—Staff opposes the 
minimum bill provision referred to above applicable under 
Midwestern’s GS-1 Rate Schedule to small General Service 
Customers. Staff contends that practically no pipeline 
companies include in their rates a minimum bill provision 
applicable to such customers, and that the revenues to 
be received under this minimum bill provision would be 
insignificant, since estimated revenues Midwestern would 
receive under the GS-1 Rate Schedule would be only about 
1 percent of its total estimated revenues and the revenues 
received under this minimum bill provision would be only 
a portion of this. We agree that Midwestern has not 
justified this feature of the GS-1 Rate Schedule and that 
it should be eliminated. This change also should be effected 
in the revised rate schedules the company must file prior 
to commencing service. 

Lateral Line Charge in CD-1 Rate.—Staff questions the 
propriety of the lateral line charge under Midwestern’s 
CD-1 Rate Schedule. Midwestern’s demand charge of 
$5.00 per Mcf under this rate is 25 cents per Mcf greater 
than the demand charge of $4.75 applicable to deliveries 
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from Midwestern’s main trunk transmission line under 
Rate Schedules CD-2 and CD-X3. This higher charge Mid- 
western sought to justify as compensation to it for the 
cost of constructing laterals to furnish city-gate service 
to customers purchasing under Rate Schedule CD-1. Staff 
states that it would be consistent with the principles of 
proper rate design to apply a portion of the 25-cent demand 
charge differential to the 25.3-cent commodity component 
of the rate, but reserves its position as to the reasonable- 
ness of the 25-cent differential until the matter can be 
investigated in a future rate proceeding. 


In our opinion, the propriety of the 25-cent differential 
and the extent to which any differential that may be justi- 
fied should be applied to commodity component of the rate 
are matters that can best be determined in the light of 
the operating experience of this portion of Midwestern’s 
system. Therefore, subject to further order of the Com- 
mission, we shall require Midwestern to file with the Com- 


mission at the end of a year’s operation of its northern 
system revised rate schedules based on the company’s 
operating experience, and supporting data by means of 
which these questions can be determined to the satisfaction 
of the Commission. 


Proposed Minimum Bill in CD-X3 Rate and ‘‘Tilt’’ in 
Two-Part Rates.—The facts disclose that Midwestern would 
impose a 14.4 percent <<tilt?? in the demand component of 
its two-part rates, including the rate under proposed 
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Rate Schedule CD-X3 covering firm sales to Michigan 
Wisconsin. In addition, the CD-X3 rate was negotiated 
with Michigan Wisconsin to provide for a monthly mini- 
mum bill equal to the demand charge plus a commodity 
charge based on a 75 percent monthly load factor for the 
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first three years of service and a commodity charge based 
on 87.5 percent monthly load factor thereafter.* In this 
connection, in arriving at Midwestern’s proposed two-part 
rates, depreciation, taxes and return were allocated 67 
percent to demand and 33 percent to commodity, thus 
departing from the Atlantic Seaboard® cost classification 
and allocation formula, which calls for the allocation of 
such fixed costs 50 percent to demand and 50 percent to 
commodity. 


According to Midwestern, this minimum bill is required 
because the minimum bill to Midwestern under the provi- 
sions of its contract with Trans-Canada requires Mid- 
western to purchase at a minimum monthly load factor of 
75 percent during the life of the contract and at an addi- 
tional minimum annual load factor of 95 percent beginning 
in the fourth year of service. Midwestern says that if its 
minimum bill to Michigan Wisconsin were less than that 
proposed in Rate Schedule CD-X3, Midwestern could not 
be assured of selling all the gas it is required to purchase 
and might thereby be faced with paying for gas it could 
not take from Trans-Canada. Likewise, Midwestern argues 
that it is important that the demand component be kept 
on the high side to encourage Midwestern’s customers to 
maintain a high load factor. 


Staff takes the position that Midwestern’s costs for the 
northern system should be allocated in accordance with the 
principles set forth in the Atlantic Seaboard case, and 
that the minimum bill under Midwestern’s proposed Rate 
Schedule CD-X3 should not be allowed to exceed the initial 
proposed minimum Dill based on a commodity charge re- 
flecting a 75 percent monthly load factor. 

SRate Schedules CD-1 and CD-2 have no minimum bill other than the 
demand charge. 

€In the Matters of Atlantic Seaboard Corporation, 11 F.P.C. 43. 
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The inclusion of periodic increases in the minimum bill 
amount is contrary to Section 154.38 (d) (3) of our Regula- 
tions under the Natural Gas Act. Accordingly, the pro- 
vision for the 87.5 percent minimum bill shall not be 
included in the tariff sheets which the company is required 
to file hereunder. This does not preclude Midwestern 
from making a timely filing three years hence to increase 
the minimum bill provision to 87.5 percent. 


We are of the view that the question of rate tilt can 
best be determined in the light of operating experience. 
Therefore, we shall require Midwestern to file with the 
Commission at the end of a year’s operation of its northern 
system, revised rate schedules applicable to the sales and 
service proposed in these proceedings based on the com- 
pany’s operating experience and supporting data by means 
of this question can be determined to the satisfaction of 
the Commission. 
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With respect to this review of Midwestern’s rates on 
the northern system, by that time we will have the benefit 
of the review of the operations of the southern system which 
we ordered in Opinion No. 320. Of course, Midwestern 
constitutes one entity and the review of these two systems 
will afford opportunity to consider at that time the extent 
to which the company’s operations shall be treated as one 
from the point of view of rates and related matters. 


Finally, staff is of the view that the determination of 
the proper costs to be assigned on Midwestern’s books for 
the exchange between Midwestern and Michigan Wisconsin 
of 30,000 Mef of gas per day is a matter to be ascertained 
in the initial rate proceedings involving Midwestern’s 
system. This matter, and other aspects of the exchange 
agreement we shall consider at the end of a year’s operat- 
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ing experience when the revised rate schedules called for 
above are filed. 


Economic feasibility 


Midwestern adduced evidence of estimated revenues, 
expenses and income for the first three calendar years of 
operation which establish that its northern system would 
be economically feasible on the rates proposed by the 
company which are based on a 7 percent rate of return. 
Midwestern’s evidence shows that at such rates the com- 
pany’s northern system would earn on its average net 
property in the first three full years of operation a rate 
of return of 5.61 percent in 1961, 6.18 percent in 1962, and 
7.06 percent in 1963. Obviously, in light of the company’s 
market requirements hereinabove discussed, it will be able 
to sell the gas at the rates it is required herein to file. 
The other relatively minor rate modifications required or 


contemplated by this opinion likewise will not materially 
lessen the economic feasibility of the project. 


Midwestern’s Proposed Import Authorization 
and Presidential Permit 


Concluding as we do that the public convenience and 
necessity require the authorizations herein sought by Mid- 
western and Michigan Wisconsin, on this basis and on 
basis also of the consideration we have given to Trans- 
Canada’s proposal and operations, summarized above, we 
further conclude that the importation of gas proposed by 
Midwestern is not inconsistent with the public interest 
under Section 3 of the Act. We also conclude that the 
issuance of Permit sought by Midwestern under Executive 
Order No. 10485 is in the public interest. Upon approval 
by the Secretaries of State and Defense the Permit will 
issue in a separate instrument. 
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We likewise conclude that Michigan Wisconsin’s pro- 
posal herein for the construction and operation of facilities 
for sales to existing and new customers, as modified by 
the conditions hereinafter enumerated, satisfies the require- 
ments of public convenience and necessity under the Act. 


Gas Supply 


Michigan Wisconsin proposes to purchase 158,000 Mcf 
of gas per day from Midwestern. However, employment 
of its storage facilities in connection therewith actually 
results in an increase of 191,600 Mef in the company’s peak 
day capacity, or an increase from the present peak day 
capacity of 1,079,000 Mef to a contemplated peak daily 
capacity of 1,270,600 Mef. Subject to compliance by Mid- 
western with the gas supply conditions attached to its 
certificate, this gas supply is reasonably adequate to sup- 
port the authorizations proposed by Michigan Wisconsin. 
It should not be understood that this authorization is 
granted upon an incremental supply showing. We are well 
aware of Michigan Wisconsin’s overall supply as recently 
certificated in Docket No. G-13246. 

Facilities 

Michigan Wisconsin’s proposed facilities, which were 
summarily described earlier in this opinion and are fully 
detailed in the company’s application, would cost an esti- 
mated $24,177,000. No question was raised as to the 
engineering of these facilities or their estimated costs. 
We conclude that the facilities proposed are adequate to 
receive gas from Midwestern at 100 percent load factor, 
to make the sales to new and existing customers proposed 
herein, and to carry out the exchange with Midwestern of 
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30,000 Mef of gas summarized previously in this opinion, 
and in general to render the service proposed. The opera- 
tion of these facilities would be sufficiently flexible to pro- 
vide for substantial volumes of gas from other sources in 
the event of an interruption in supplies from Midwestern. 
The estimated cost of constructing these facilities appears 
to be reasonable. 


Markets and Allocation 


Of the 191,600 Mcf of additional third-year peak day 
volumes Michigan Wisconsin proposes to sell herein, 37,200 
Mef is proposed for new service in the Upper Peninsula 
of Michigan, 42,900 Mef is proposed for new service in the 
Central Wisconsin area, and the remaining volume of 
111,500 is proposed for the requirements of Michigan Wis- 
consin’s existing customers. In addition, eight distributing 
companies have intervened and applied for service under 
Section 7(a). Seven of the applications, which we are 
granting herein, request a total of 18,282 Mef per day. 


The evidence shows that the markets proposed to be 
served by Michigan Wisconsin can utilize all the gas the 
company proposes to sell herein at the prices proposed. 
Although the authorizations we grant differ in some re- 
spects from those Michigan Wisconsin requested, as set 
forth below, there is no question but that the sales author- 
ized herein afford a market adequate to support the com- 
pany’s project. It reasonably appears that the 
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increased rates, discussed hereinafter, which Michigan 
Wisconsin proposes to put into effect with the initial 
deliveries of Canadian gas would not prevent any of its 
new or existing customers from selling the volumes to be 
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made available to them.’ Also, assuming that the contro- 
verted service to the Upper Peninsula of Michigan, dis- 
cussed hereinafter, were not to materialize, there is & 
sufficient demand for gas on Michigan Wisconsin’s system 
to absorb those volumes without difficulty. 

For the reasons stated in a later section of this opinion, 
we have decided to authorize the sale of the 37,200 Mef 
for new service to the Upper Peninsula of Michigan to 
Michigan Gas and Electric Company, rather than to 
Michigan Consolidated Gas Company as initially proposed 
by Michigan Wisconsin. 

Also, we shall authorize the service to the Central Wis- 
consin area as requested, with total sales to eight dis- 
tributing companies enumerated below in the amount of 
42.900 Mef of gas. The need for natural gas by these 
companies and the feasibility of service to the communities 
they would serve is amply supported by the evidence ad- 
duced by the distributing companies. We agree with staff 
that in order to assure the adequate development of the 
local markets to be served by these companies the full 
third-year volumes requested should be approved. 

However, for the reasons stated in a later section of 
this opinion, we have decided to direct service in these 
proceedings to seven of the eight Section 7(a) applicants 
which intervened seeking natural-gas service, having total 
third-year peak daily requirements of 18,282 Mef. 

Finally, as to present markets, the reduction of the 
111,500 Mef per day proposed by Michigan Wisconsin by 
the amount of 18,282 Mcf we have determined should be 
sold to Section 7(a) applicants, would leave 93,218 Mef 
of gas for Michigan Wisconsin’s existing markets. This 
remaining volume of 93,218 Mef for existing customers is 
subject to increase, however. Four of the Section 7(a) 


7 These rates must be justified under Section 4(d) of the Act. 
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applicants in these proceedings® are seeking identical quan- 
tities of gas in the Michigan Wisconsin proceedings in 
Docket No. G-13246, which involve a system-wide alloca- 
tion of the gas available for sale by Michigan Wisconsin. 
We here approve the four applications for gas to be avail- 
able in 1960, only to the extent that the allocations requested 
by these applicants cannot be provided from the currently 
available gas in Docket No. G-13246. Thus, to the extent 
that the allocations they request in that docket are granted 
from gas available there, there will be available here equal 
volumes of gas for allocation to existing customers. 
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Regarding the allocation of this 93,218 Mef or more to 
existing customers, Section 8 of the General Terms and 
Conditions of Michigan Wisconsin’s FPC Gas Tariff, First 
Revised Volume No. 1 approved as to form by order issued 
September 30, 1959, in Docket No. G-17512, provides a 


method of allocating incremental supplies of gas in pro- 
portion to the maximum daily quantities initially nominated 
by the customers. Although this tariff is not yet in effect, 
the method contemplated by Section 8 is an appropriate 
and equitable means of apportioning whatever quantity 
of gas is made available herein to Michigan Wisconsin’s 
existing customers. The initial maximum daily quantities 
under that tariff are still to be determined in the recently 
reopened proceedings in Docket No. G-13246. However, 
the initial allocations which result therein will govern the 
allocation among existing customers in this proceeding. 


In summary, we conclude that, subject to the foregoing, 
the sale herein of natural gas by Michigan Wisconsin should 
be authorized and required as set forth in the following 
tabulation: 


8 Central Missouri Gas Company, Dlinois Power Company, Iowa Southern 
Utilities Company and New London Gas Company. 
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Maximum 
Third-Year 


New Service in Upper Peninsula of Michigan 


Michigan Gas and Electric Company 
(For service to Cleveland Cliffs Iron 
Company, Escanaba, Gladstone, Norway, 
Kingsford, Iron Mountain, Ishpeming, Ne- 
gaunee and Marquette, Michigan) 


New Service in Central Wisconsin Area 


Wisconsin Fuel and Light Company 
(For service to Wausau, Schofield and 
Rothschild, Wisconsin) 
Wisconsin Public Service Corporation 
(For service to Stevens Point, Whiting, 
Park Ridge, Marinette, Oconto and Pesh- 
tigo, Wisconsin, and Menominee, Michigan) 
Wisconsin Rapids Gas and Electric Company 
(For service to Wisconsin Rapids, Biron, 
Port Edwards, and Nekoosa, Wisconsin) 
Peoples Gas Company 
(For service to Marshfield, Wisconsin) 
City Gas Company 
(For service to Antigo, Wisconsin) 
Merrill Gas Company 
(For service to Merrill, Wisconsin) 
Central Wisconsin Gas Company 
(For service to Waupaca, Wisconsin) 
Natural Gas Distributors, Inc. 


(For service to Shawano, Clintonville, Hor- 
tonville, New London, Bear Creek, Embar- 
rass, Bonduel, Gillett, Oconto Falls, Sey- 
mour and Weyauwega, Wis.) 


Total gas for new service in Central 
Wisconsin 
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Section 7(a) Interveners 18,282 
Present Markets 


The 23 existing customers as listed in Exhibit 93,218 
8 consist of Michigan Consolidated Gas ——— 
Company, Michigan Gas and Electric Com- 
pany, Michigan Gas Utilities Company, 
Milwaukee Gas Light Company, Wisconsin 
Natural Gas Company, Madison Gas and 
Electric Company, Wisconsin Power and 
Light Company, Wisconsin Public Service 
Corporation, Wisconsin Michigan Power 
Company, Wisconsin Fuel and Light Com- 
pany, Stoughton Light & Fuel Company, 
Winnebago Natural Gas Corp., Tlinois 
Power Company, City of Aledo, Northern 
Illinois Gas Co. (Approved for Service 
April 24, 1959), Towa Southern Utilities 
Co., Keokuk Gas Service Co., North Cen- 
tral Public Service Co., Iowa Electric Light 
and Power Co., City of Bloomfield, City of 
Lamoni, St. Joseph Light & Power Co., and 
City of Bethany (Gas Reserved by Order 
of April 24, 1959). 


Total gas in these proceedings 
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Financing and Rate of Return 


Michigan Wisconsin proposes to finance virtually the 
entire cost of construction by issuing a $24,000,000 bond 
issue, at an interest rate estimated at 51%4 percent. The 
effect of this will be to give Michigan Wisconsin a cap- 
italization ratio of 67 percent debt and 33 percent common 
equity, which is well within the Commission’s general 
standard of not more than 75 percent debt and not less 
than 15 percent common equity. Michigan Wisconsin’s 
witness was confident that the company could finance its 
project at the 614 percent rate of return relied on in its 
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New Service in Upper Peninsula of Michigan 


Michigan Gas and Electric Company 
(For service to Cleveland Cliffs Iron 
Company, Escanaba, Gladstone, Norway, 
Kingsford, Iron Mountain, Ishpeming, Ne- 
gaunee and Marquette, Michigan) 


New Service in Central Wisconsin Area 


Wisconsin Fuel and Light Company 
(For service to Wausau, Schofield and 
Rothschild, Wisconsin) 
Wisconsin Public Service Corporation 
(For service to Stevens Point, Whiting, 
Park Ridge, Marinette, Oconto and Pesh- 
tigo, Wisconsin, and Menominee, Michigan) 
Wisconsin Rapids Gas and Electric Company 
(For service to Wisconsin Rapids, Biron, 
Port Edwards, and Nekoosa, Wisconsin) 
Peoples Gas Company 
(For service to Marshfield, Wisconsin) 
City Gas Company 
(For service to Antigo, Wisconsin) 
Merrill Gas Company 
(For service to Merrill, Wisconsin) 
Central Wisconsin Gas Company 
(For service to Waupaca, Wisconsin) 
Natural Gas Distributors, Inc. 


(For service to Shawano, Clintonville, Hor- 
tonville, New London, Bear Creek, Embar- 
rass, Bonduel, Gillett, Oconto Falls, Sey- 
mour and Weyauwega, Wis.) 


Total gas for new service in Central 
Wisconsin 
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Section 7(a) Interveners 18,282 
Present Markets 


The 23 existing customers as listed in Exhibit 93,218 
8 consist of Michigan Consolidated Gas ——— 
Company, Michigan Gas and Electric Com- 
pany, Michigan Gas Utilities Company, 
Milwaukee Gas Light Company, Wisconsin 
Natural Gas Company, Madison Gas and 
Electric Company, Wisconsin Power and 
Light Company, Wisconsin Public Service 
Corporation, Wisconsin Michigan Power 
Company, Wisconsin Fuel and Light Com- 
pany, Stoughton Light & Fuel Company, 
Winnebago Natural Gas Corp., Illinois 
Power Company, City of Aledo, Northern 
Illinois Gas Co. (Approved for Service 
April 24, 1959), Iowa Southern Utilities 
Co., Keokuk Gas Service Co., North Cen- 
tral Public Service Co., Iowa Blectric Light 
and Power Co., City of Bloomfield, City of 
Lamoni, St. Joseph Light & Power Co., and 
City of Bethany (Gas Reserved by Order 
of April 24, 1959). 


Total gas in these proceedings 
16291 


Financing and Rate of Return 


Michigan Wisconsin proposes to finance virtually the 
entire cost of construction by issuing a $24,000,000 bond 
issue, at an interest rate estimated at 5% percent. The 
effect of this will be to give Michigan Wisconsin a cap- 
italization ratio of 67 percent debt and 33 percent common 
equity, which is well within the Commission’s general 
standard of not more than 75 percent debt and not less 
than 15 percent common equity. Michigan Wisconsin’s 
witness was confident that the company could finance its 
project at the 614 percent rate of return relied on in its 
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presentation in this case, and we find that the project 
can be financed. 


Rates and Tariffs 


By order issued September 30, 1959, in the Michigan 
Wisconsin case in Docket No. G-17512, we approved Michi- 
gan Wisconsin’s First Revised Volume No. 1 of its tariff 
providing for a two-part rate in lieu of a straight-line rate, 
but only as to form. In so doing, we stated that we did 
not include approval of the proposed rate level, consisting 
of a $2.62 demand and a 24cent commodity component; 
and we indicated that it was not to become effective until 
such time as service agreements had been signed by 
Michigan Wisconsin with all of its respective customers 
following the allocation of gas in the concurrently reopened 
proceedings in Docket No. G-13246. 


In this proceeding, Michigan Wisconsin has submitted 
a revised Rate Schedule ACQ-1 which provides for an 
increase in the level of the rates to a demand charge of 
$3.50 and a commodity charge of 26 cents. This proposed 
increase is based on the first full year of operation of the 
facilities and service proposed herein, commencing in 1961, 
and includes allowance for an increase in the cost of pur- 
chased gas, expected to occur in 1961 under the current 
base price and escalator provisions in the contracts with 
Michigan Wisconsin’s principal suppliers. It appears 
that in determining the level of this rate, Michigan Wis- 
consin has tilted its rates by including all depreciation and 
ad valorem taxes in the demand component. 


The record justifies the conclusion that the rates pro- 
posed herein by Michigan Wisconsin are adequate to sup- 
port the issuance of a certificate. Questions referred to 
above with respect to rate level and tilt, and other possible 
related rate issues, will be considered in an appropriate 
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rate proceeding on the basis of a record adequate for their 
final resolution. 


16292 


In addition to raising the level of rates, the revised Rate 
Schedule ACQ-1, submitted by Michigan Wisconsin in this 
proceeding, also provides for an increase in the annual 
contract quantity of gas to which each customer will be 
entitled. In the order issued September 30, 1959, in 
Docket No. G-17512, supra, the Commission’s approval 
as to form of the two-part rate embodied in Michigan 
Wisconsin’s FPC Gas Tariff, First Revised Volume No. 1, 
included approval of the provisions therein limiting the 
annual volumes of gas available to each of Michigan Wis- 
consin’s customers to 160 days’ use of the maximum daily 
quantity specified in the service agreements. In its revised 
Rate Schedule ACQ-1, offered herein, Michigan Wisconsin 
proposes to revise its tariff so as to provide for 180 days’ 
use of the maximum daily quantity. However, the tariff 
proposed to be revised is not as yet in effect. Consequently, 
although the proposed increase in annual contract quan- 
tity is reasonable and appropriate, and is approved as 
an integral part of Michigan Wisconsin’s proposal herein, 
nevertheless, these tariff revisions must be filed at a later 
date prior to commencing operation of the new facilities. 
Such filing must include an appropriate and acceptable 
revision of the form of service agreement in the tariff. 
It may be noted here that these revisions will in turn 
require the filing of new service agreements, to replace 
those which should result from the pending proceedings in 
Docket No. G-13246. 

Both the tariff changes and the new service agreements 
should be filed more than 60 days prior to September 1, 
in the year the new service is commenced, since this is 
the beginning of the contract year established by Michigan 
Wisconsin’s tariff. 
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Economic feasibility 


Michigan Wisconsin’s proposed rates in these proceed- 
ings are predicated on a 6% percent rate of return, and 
on the basis of the sales proposed at these rates, it reason- 
ably appears that the company’s project is economically 
feasible. System-wide operations also appear feasible, 
showing expected rates of return for the first, second and 
third years of 6.23, 6.48 and 6.67 percent, respectively. 
It appears unlikely that any changes that may be required 
in the company’s rates resulting from the contemplated 
rate proceedings would render this project or the system 
operations infeasible. 


16293 
Service to THE Upper PENrnsuLa or MIcHIGAN 


This rather subsidiary aspect of these proceedings has 
been the most controverted. As stated above, Michigan 
Wisconsin proposes to deliver 37,200 Mcf of gas per day, 
amounting to some 6,696,000 Mcf per year, at Menominee, 
Michigan, to Michigan Consolidated Gas Company® for 
service to the Upper Peninsula of Michigan, to which, as 
we indicated in Opinion No. 316, natural-gas service would 
be desirable. Michigan Gas, which is the only gas distrib- 
uting company in the Upper Peninsula and already operates 
manufactured gas properties there,’® intervened in these 
proceedings to secure an allotment of natural gas from 
Michigan Wisconsin so that it can serve the Upper Penin- 
sula. Thus the question is presented to which, if either, 
of these two competing distributing companies should 


9 As previously indicated, Michigan Wisconsin and Michigan Consolidated 
are both subsidiaries of the American Natural Gas System. 


10 Also, Michigan Gas operates distributing facilities in Lower Michigan 
for which it already purchases gas supplies from Michigan Wisconsin, and 
for which it secks an additional allotment of gas in these proceedings. 
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Michigan Wisconsin be authorized to sell gas for service 
to the Upper Peninsula. 


Michigan Consolidated’s proposal involves the construc- 
tion of some 185.4 miles of pipeline, ranging in size from 
12 to 4 inches in diameter, having an estimated cost of 
$7,996,000, by which it would deliver and sell gas to the 
City of Escanaba for distribution therein; to Michigan 
Gas for distribution in Marquette, Ishpeming, Negaunee, 
Iron Mountain, Kingsford, Norway and Gladstone; and 
to Cleveland Cliffs Iron Company (Cleveland Cliffs), an 
iron ore producing and processing company and the largest 
industry in the Upper Peninsula. Gas for this service 
would be purchased by Michigan Consolidated from Michi- 
gan Wisconsin at Menominee, under the latter’s recently 
accepted Rate Schedule ACQ-1. Michigan Consolidated 
proposes a straight rate of 70 cents per Mef for the sales 
to Escanaba and Michigan Gas, and 52 cents per Mef to 
Cleveland Cliffs. Michigan Wisconsin favors the sale to 


Michigan Consolidated, although it is willing to sell gas 
to Michigan Gas under the same ACQ-1 Rate Schedule 
for service to the Upper Peninsula. 


Michigan Wisconsin and Michigan Consolidated take the 
position that service to the Upper Peninsula is dependent 
on the execution of a satisfactory long-term contract with 
Cleveland Cliffs, which would purchase some 4,400,000 
Mef of firm gas in the third year, as compared with the 
estimated third-year firm requirements of Michigan Gas 
of 1,849,881 Mef and Escanaba of 434,047 Mecf annually, or 
a total of some 2,283,928 Mcf annually. They argue that 
Cleveland Cliffs was unwilling to sign a 20-year contract 
with Michigan Gas and that the latter was not satisfied 
with the price Michigan Wisconsin proposed to charge it 
for the gas. However, they contend that because of 
Michigan Consolidated’s large assured market in the 
Lower Peninsula for 
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any gas that Cleveland Cliffs does not take, Michigan 
Consolidated can give Cleveland Cliffs the flexibility in 
reduced takes which the latter desires so that Cleveland 
Cliffs is agreeable to a ten-year contract with Michigan 
Consolidated at an initial price of 52 cents per Mef. It is 
contended that Escanaba is agreeable to the 70-cent rate. 
Also, it is contended that a 70-cent rate would enable the 
economic operation of Michigan Gas’ distribution system. 
It is argued further that such service would not impose 
any burden on Michigan Wisconsin’s other customers 
resulting from the construction by it of facilities in the 
Upper Peninsula or subject them to any of the risks 
inherent in such a ‘‘one industry’’ project. 


Michigan Gas takes the position that Michigan Con- 
solidated’s proposal is not designed to meet the needs of 
Upper Peninsula markets but was devised basically to 


secure additional volumes of gas for its Detroit markets 
to be achieved by supplying only the firm requirements of 
Michigan Gas at a straight rate of 70 cents per Mcf. It 
contends that this rate is not based on a cost of service 
but on what Cleveland Cliffs will pay, which is 6 cents 
less than the average price claimed to be needed, with 
consequent costs being assessed to Michigan Gas and 
Escanaba. It contends that the 70-cent rate, combined 
with the limited quantities of gas Michigan Gas would buy 
thereunder, would prevent the sale by Michigan Gas of 
off-peak interruptible gas for industrial purposes and 
would foreclose the company from making economic use 
of its facilities. Consequently, Michigan Gas states that 
it cannot and will not agree to accept service from Michigan 
Consolidated on the terms and conditions proposed. Fur- 
ther, Michigan Gas contends it could not feasibly purchase 
the gas directly from Michigan Wisconsin under the ACQ-1 
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Rate Schedule at Menominee and construct the necessary 
facilities northward for Upper Peninsula service, since 
under this Rate Schedule firm purchases are limited to a 
maximum load factor of 49 percent whereas the annual 
load factor of the firm service requirements of the Upper 
Peninsula are approximately 70 percent, so that this limita- 
tion together with the entire cost of the lines from Meno- 
minee, would unduly burden Michigan Gas and consumers 
in the Upper Peninsula. 


Michigan Gas advances two alternatives to Michigan 
Consolidated’s proposal, either of which it contends will 
enable service to Upper Michigan on a sound and economic 
basis. First, it proposes to purchase the gas needed to 
serve the Upper Peninsula under Michigan Wisconsin’s 
Rate Schedule ACQ-1, which limits annual volumes to 180 
days’ use of the maximum daily quantity, provided that 
Michigan Wisconsin would assume over half the cost, 
some $4,455,950, of constructing the transmission facilities 
in the Upper Peninsula under Michigan Wisconsin’s *610- 
cent formula’’. Michigan Gas would construct the remain- 
der of the facilities. Under the 10-cent formula, which 
has been applied by Michigan Wisconsin to test whether 
to construct laterals to new markets along its route, the 
operating costs are computed on the basis of 15 percent 
of the estimated cost of constructing the lateral and appur- 
tenant facilities and when thus computed the operating 
costs shall not exceed 10 cents per Mef on the basis of 
the estimated annual firm sales in the third year. Michigan 
Gas contends that the 10-cent formula is properly appli- 
cable to these facilities since its purpose is to make pos- 
sible laterals that would be infeasible for either party to 
construct entirely by itself. It argues further that failure 
to apply the formula here would be discriminatory to the 
Upper Peninsula since the ACQ rate was designed to pay 
for such facilities, and that its application is required 
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to counteract the economic disadvantage of the limited 
load factor imposed by the ACQ Rate Schedule. 


16295 


Michigan Gas’ second alternative consists of a proposal 
for the sale of gas to it by Michigan Wisconsin at 
Menominee under a proposed new DCQ Rate Schedule 
which, according to Michigan Gas, is grounded on the 
principle that a differential in rates is justified by differing 
conditions of delivery or service. Under this proposal, 
Michigan Gas would construct all the facilities needed to 
serve the markets in the Upper Peninsula referred to above. 
To compensate it for this added expense, Michigan Gas 
would be permitted under the rate schedule to purchase its 
maximum daily quantity, or peak daily requirements, for 
365 days of the year instead of the 180 days’ usage of the 
maximum daily quantity allowed under Rate Schedule 
ACQ-1. The company contends that the high 95 percent 
load factor contemplated under this proposal would result 
in a low unit cost for the gas of about 3744 cents as com- 
pared to 42.3 cents per Mcf under Rate Schedule ACQ-1. 
It is contended that this rate would realistically recognize 
the high load market requirements of the Upper Peninsula 
and permit a development buildup of industrial sales. 


Respecting the competing proposals summarized above, 
staff takes the position that, assuming market commitments 
can be secured justifying Upper Peninsula service at all, 
Michigan Wisconsin should be required to serve Michigan 
Gas rather than being authorized to sell gas to Michigan 
Consolidated for service by it. However, according to 
staff, the sale to Michigan Gas should be made under 
Michigan Wisconsin’s ACQ-1 Rate Schedule rather than 
under either of the alternatives proposed by Michigan Gas. 
Staff takes the position that requiring Michigan Wisconsin 
to build some four and a half million dollars of facilities 
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under Michigan Gas’ first alternative or permitting 
Michigan Gas to have a special low rate under its second 
alternative would impose an excessive burden on Michigan 
Wisconsin’s existing customers or result in discrimination 
in service against them. 


Even though we have no jurisdiction over Michigan Con- 
solidated or Michigan Gas, the circumstances of these 
proceedings make necessary our consideration of their 
competing proposals and we have considered them with 
care. Advantages and disadvantages are claimed for each, 
as discussed above. The fact is, however, that Michigan 
Gas states it cannot and will not accept service from 
Michigan Consolidated on the terms proposed, and without 
this market the later’s proposal, for Upper Peninsula 
service must fall. However, it does not necessarily follow 
that the Upper Peninsula must be denied natural-gas 
service, in view of Michigan Gas’ interest in serving that 
area. Michigan Gas has been active in attempting to 
secure natural-gas service for this area for many years, 
and has franchises in all but one of the eight communities 
proposed for natural-gas service in the Upper Peninsula. 
Tt now supplies propane-air gas in Marquette, Negaunee 
and Ishpeming, and for may years previously it supplied 
them manufactured gas. It is reasonable that it be 
afforded opportunity to expand its operations and provide 
the service of which it has been the principal exponent, if 
it can feasibly do so on a basis that is reasonably com- 
parable to the competing proposal and otherwise in the 
public interest. Assuming service 


16296 


to Michigan Gas, Michigan Consolidated could have 
rendered the service to the Upper Peninsula on a feasible 
basis while purchasing from Michigan Wisconsin under 
the latter’s Rate Schedule ACQ-1, without any special 
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concessions from Michigan Wisconsin having adverse 
effects on the other customers that company serves; and we 
think that Michigan Gas should reasonably be held to the 
same requirement. 


Accordingly, we conclude that Michigan Wisconsin should 
be authorized and required to sell and deliver the 37,200 
Mef of gas per day to Michigan Gas rather than Michigan 
Consolidated. The gas, delivered by Michigan Wisconsin 
at Menominee, should be sold under Michigan Wisconsin’s 
ACQ-1 Rate Schedule at the terms applicable thereunder 
to all Michigan Wisconsin’s customers who qualify for this 
service. 


We thus reject the two alternatives advanced by 
Michigan Gas. As to the ACQ proposal based on the 10- 
cent formula, apart from the question of whether we have 
authority to require Michigan Wisconsin to construct the 
facilities involved," in general this formula is applicable 
to relatively short laterals. The maximum distance 
Michigan Wisconsin has built under it in the past is a line 
some 17.5 miles long at a cost of approximately $300,000. 
Also, Michigan Wisconsin would invest some $2,377,194 in 
facilities in the line from Waupaca to Menominee for addi- 
tional capacity solely to provide service to the Upper 
Peninsula. Thus, providing for purchases by Michigan Gas 
under the ACQ-1 Rate Schedule and construction by it of 
the necessary Upper Peninsula facilities does not dis- 
criminate against that company. 


Although Michigan Wisconsin would construct facilities 
including branch lines for city-gate service in its Central 
Wisconsin project, there are very material differences 
between that project and the proposal for service to the 
Upper Michigan Peninsula. In order to obtain and utilize 


11 See Central West Utilities Company v. FP.C., 247 F. 2a 306. 
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the gas from Midwestern, which is the primary purpose 
of its proposal herein, Michigan Wisconsin must construct 
a large diameter pipeline into Central Wisconsin and its 
action so doing redounds to the substantial benefit now 
and in the future of all its customers. This pipeline would 
traverse the Central Wisconsin area and logically should 
serve that area. Also this region provides relatively 
assured and diversified markets, which augurs favorably 
for the economics of the project and its contribution to the 
Michigan Wisconsin system and the consumers its serves. 
In view of these and other circumstances disclosed by the 
record ,the Upper Michigan proposal cannot be assimilated 
to the Central Wisconsin project. 


16297 


As to Michigan Gas’ DCQ proposal, in our opinion it 
would be discriminatory to Michigan Wisconsin’s existing 
customers if Michigan Gas were allowed to purchase gas 
under this proposed Rate Schedule. Michigan Gas could 
thereby obtain an average cost of gas of 37.5 cents per 
Mef while Michigan Wisconsin’s other customers, being 
limited to 180 days under the ACQ schedule, would have 
an average cost of firm gas of not less than 42.33 cents 
per Mef. Indeed, it could be argued that Michigan Wis- 
consin’s other customers who are qualified for service 
under the ACQ-1 rate would be entitled to the same 
differential in rates. For these and other reasons we must 
reject this proposal. In conclusion, our views with respect 
to this controversy are well stated in the language of the 
staff at page 56 of its brief: 


Finally, there are certain areas of this country which 
are situated in unfortunate geographical locations in 
relation to the availability of natural gas. It is no 
fault of these areas that they happen to be victims of 
geography. On the other hand, the existing customers 
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can hardly be required to pay excessive costs just to 
make certain that the areas which are located a great 
distance from the source of supply may have the 
benefits of natural-gas service. The hard realities of 
such circumstances are that those areas must be willing 
to pay the costs associated with obtaining natural-gas 
service or be satisfied with other fuels which may be 
less desirable but which may be more economical to 
purchase than natural gas. 


Two prerequisites to service to the Upper Peninsula 
remain to be satisfied by Michigan Gas under Section 7(a). 
First, it must secure a ten-year contract covering the sale 
to Cleveland Cliffs. As the foregoing discussion indicates, 
the sale to this large industrial customer is essential to 
an economically feasible project to serve this area, and it is 
correspondingly important that it be established that the 
sale in fact can and will be made. Second, it must secure 
the necessary authorizations of the Michigan Public Service 
Commission pertaining to the construction and operation 
of facilities within the State of Michigan and meet such 
other requirements of Michigan law as may apply. The 
authorization hereunder for service to Michigan Gas by 
Michigan Wisconsin shall be subject to conditions so re- 
quiring. We shall allow Michigan Gas until February 1, 
1960, to make filings with the Federal Power Commission 
showing satisfactory compliance with these requirements. 

We further conclude that, subject to the qualifications 
hereinabove discussed and subject further to compliance 
by Michigan Gas with the requirements hereinabove im- 
posed, the other criteria applicable under Section 7(a) to 
Michigan Gas have been satisfied. The facts establish that 
Michigan Gas is now engaged in the local distribution of 
gas to the public, that Michigan Wisconsin is. the most 
feasible source of natural gas for it, that there is a public 
need for and will be a public benefit from natural-gas 
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service in the Upper Peninsula of Michigan, arising from, 
among other circumstances, the meeting of presently un- 
satisfied markets which desire and can use the gas Michigan 
Gas would make available to them. It further reasonably 
appears that, on the basis of evidence in the record, the 
project of Michigan Gas for the sale of the gas it will 
receive from Michigan Wisconsin would be economically 
feasible and could adequately be financed. 


16299 
Secrion 7(a) APPLICANTS 


Seven of the eight Section 7(a) applicants"? which have 
intervened for gas in these proceedings are, or will be, 
entirely dependent on Michigan Wisconsin for their 
supplies of natural gas, whereas the eighth, Wisconsin 
Southern Gas Company, Inc. is presently receiving gas 
from Natural Gas Pipeline Company of America. This 
pipeline company has filed an application with the Com- 
mission to provide an additional 85,000 Mef of gas which 
will be made available to its smaller customers, including 
Wisconsin Southern. Consequently the granting of the 
latter’s application at the present time has not been shown 
to be necessary and will be denied. 


The remaining seven applicants, the communities they 
would serve, and the volumes of gas they seek, are shown 
in the following tabulation: 


12 This eight does not include the intervener Michigan Gas, whose proposal 
is dealt with separately above. 
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Proposed Maximum 
Applicants and Communities Third-Year 
to be Served Daily Volumes (Mcf) 


Allerton Gas Company 
Allerton, Iowa 682 


Natural Gas Distributors, Inc. 
Sun Prairie 
Waterloo 
Columbus 
Fall River, Wisconsin 


Seymour Gas Company 
Seymour, Iowa 


Central Missouri Gas Company 
Kirksville, Queen City, Lancaster, 
Greentop, Missouri 


Illinois Power Company 
Viola, Ilinois 380 


Iowa Southern Utilities Company 
Leon 1,169 
Corydon 914 
Albia 2,176 
Moravia, Iowa 318 
4,577 
New London Gas Company 
New London, Iowa. 890 


Total of Section 7(a) Applicants 18,282 


(16300) 
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Staff takes the position that we should consider these 
requests either in Docket No. G-13246 or some subsequent 
allocation proceeding. However, all these applicants have 
justified the allocations stated above, subject to certain 
qualifications hereinafter discussed, and it is reasonable 
and appropriate that they be granted without further delay. 
The allocations to the first three of the applicants listed 
will consist of gas to be made available on commencement 
of service by Michigan Wisconsin in 1960 with the facilities 
authorzed herein. The allocation to the remaining four 
is on the same basis, subject to reduction by such volumes 
as they may secure under their pending applications for 
like volumes in Docket No. G-13246. 


Turning to the merits of these applications, Michigan 
Wisconsin has not opposed these applications nor was there 
any specific opposition to individual projects from the other 


parties of record. The deficiencies in the proposals of the 
last four of these applicants noted in the examiner’s deci- 
sion issued in Docket No. G-13246 on August 21, 1959, 
have been corrected in the evidence offered in this pro- 
ceeding. 


In general, the evidence presented in support of these 
seven projects demonstrates that the proposed service is 
necessary and desirable in the public interest, and we 80 
find. We also find that granting the volumes requested will 
not impair Michigan Wisconsin’s ability to render adequate 
service to its existing customers. The record sufficiently 
supports our conclusions that the Michigan Wisconsin Pipe- 
line is the most feasible source of supply for these appli- 
cants; that there is a public need for, and a public benefit 
to be derived from, natural gas service in the communities 
concerned; that the proposed projects can be adequately 
financed and that they are economically feasible. Three of 
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Proposed Maximum 
Applicants and Communities Third-Year 
to be Served Daily Volumes (Mef) 


Allerton Gas Company 
Allerton, Iowa 


Natural Gas Distributors, Inc. 
Sun Prairie 
Waterloo 
Columbus 
Fall River, Wisconsin 


Seymour Gas Company 
Seymour, Iowa 


Central Missouri Gas Company 
Kirksville, Queen City, Lancaster, 
Greentop, Missouri 


Illinois Power Company 
Viola, Illinois 


Iowa Southern Utilities Company 
Leon 
Corydon 
Albia 
Moravia, Iowa 


New London Gas Company 
New London, Iowa 


Total of Section 7(a) Applicants 
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Staff takes the position that we should consider these 
requests either in Docket No. G-13246 or some subsequent 
allocation proceeding. However, all these applicants have 
justified the allocations stated above, subject to certain 
qualifications hereinafter discussed, and it is reasonable 
and appropriate that they be granted without further delay. 
The allocations to the first three of the applicants listed 
will consist of gas to be made available on commencement 
of service by Michigan Wisconsin in 1960 with the facilities 
authorzed herein. The allocation to the remaining four 
is on the same basis, subject to reduction by such volumes 
as they may secure under their pending applications for 
like volumes in Docket No. G-13246. 


Turning to the merits of these applications, Michigan 
Wisconsin has not opposed these applications nor was there 
any specific opposition to individual projects from the other 


parties of record. The deficiencies in the proposals of the 
last four of these applicants noted in the examiner’s deci- 
sion issued in Docket No. G-13246 on August 21, 1959, 
have been corrected in the evidence offered in this pro- 
ceeding. 


In general, the evidence presented in support of these 
seven projects demonstrates that the proposed service is 
necessary and desirable in the public interest, and we so 
find. We also find that granting the volumes requested will 
not impair Michigan Wisconsin’s ability to render adequate 
service to its existing customers. The record sufficiently 
supports our conclusions that the Michigan Wisconsin Pipe- 
line is the most feasible source of supply for these appli- 
cants; that there is a public need for, and a public benefit 
to be derived from, natural gas service in the communities 
concerned; that the proposed projects can be adequately 
financed and that they are economically feasible. Three of 
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these companies are going concerns with large capital 
reserves, and the other four have demonstrated debt service 
ratios which equal or exceed those required in the past for 
projects proposed under Section 7(a) of the Natural Gas 
Act. 


The evidence offered by the Allerton Gas Company in 
support of its application shows that the economic feasi- 
bility of this project depends very largely on the assurance 
of the proposed sales to Central Farm Products Corpora- 
tion, a milk processing plant. Consequently, this project 
can only be approved subject to the applicant’s securing 
from Central Farm an executed contract for at least ten 
years service. With this condition in the case of the Aller- 
ton Gas Company project, these seven applications should 
be approved, and Michigan Wisconsin directed to establish 
physical connection with the facilities of these distributors. 


16301 


The cost of these connecting facilities will be borne by 
Michigan Wisconsin within the limits of its 10-cent formula 
described earlier in this opinion. Under this formula, 
Michigan Wisconsin will provide city-gate service to the 
communities served by Illinois Power Company, New 
London Gas Company, Seymour Gas Company and Allerton 
Gas Company, but will pay only a part of the cost of the 
laterals to supply Natural Gas Distributors, Inc., Central 
Missouri Gas Company and Iowa Southern Utilities Com- 
pany. In the last instance, the cost of the laterals to Albia 
and Moravia will be shared by Iowa Southern and Michigan 
Wisconsin, under the 10-cent formula. Michigan Wisconsin 
has agreed to build within a mile of the town of Leon in 
return for Iowa Southern’s agreement to build the entire 
lateral for service to Corydon. This agreement appears 
to be reasonable. 
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As to Central Missouri, the staff questions its ability to 
attach its estimated industrial load. The evidence indicates 
that some 170,000 Mcf of annual sales in the third year 
would be made to consumers where coal is less costly than 
gas. Although Missouri Public Service Commission has 
issued Central Missouri a certificate of public convenience 
and necessity, we can authorize service to this company only 
if its project meets the requirements of Section 7 (a). 
Acceptance of Central Missouri’s estimates would require 
Michigan Wisconsin, under the 10-cent formula, to construct 
approximately $113,300 of lateral facilities resulting from 
the 170,000 Mcf annually of questionable industrial loads. 
Gince there is serious question of Central Missouri’s ability 
to attach these loads, we shall direct the sale and delivery 
to Central Missouri of the volumes of gas requested, but 
limit Michigan Wisconsin’s obligation to construct facilities 
under the 10-cent formula to the 512,000 Mcf of estimated 
sales that are not questioned. Should Central Missouri, 
by February 1, 1960, file with the Commission executed 
10-year contracts for natural gas service to these questioned 
industrial customers, we will require application of the 
10-cent formula to the full 679,795 Mcf of estimated third- 
year annual sales. 


With these conditions in the cases of the Allerton and 
Central Missouri projects, these seven applications should 
be approved, and Michigan Wisconsin directed to establish 
physical connection with the facilities of these distributors. 


16302 
The Coal Interveners’ Opposition 


Practically the only opposition to the proposals of Mid- 
western and Michigan Wisconsin herein comes from cer- 
tain interveners, hereinafter called the Coal Interveners, 
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representing competing fuels and related interests.* The 
Coal Interveners take the position, first, that Midwestern 
has not established that it is ‘‘able’’ to render the service 
proposed herein as required by Section 7(e) of the Act for 
the reasons, among others, that Trans-Canada has not 
secured the necessary Canadian governmental authoriza- 
tions for the export of the gas and since reserves and 
deliverability of gas in the volumes needed for service to 
all of Trans-Canada’s customers have not been shown. 
These contentions are sufficiently answered by the deter- 
minations we have reached hereinabove, including our 
conclusion to make Midwestern’s certificate conditional on 
Trans-Canada’s securing the necessary Canadian govern- 
mental authorizations to export the gas. In considering the 
adequacy of Midwestern’s gas supply, there must be kept 
in mind the enormous reserves of gas that are continuing to 
be developed in Canada and the reasonable prospect that, 
in the common interest of both Canada and this nation, 


reasonably adequate volumes of such gas will be avialable 
through the facilities of Trans-Canada for consumption in 
this country. 


Second, the Coal Interveners contend that Midwestern 
has failed to prove that it can finance its project, because 
no independent financial expert testified on this matter and 
the witness who did testify stated that if a 7 percent rate 
of return were not allowed, the company would file for a 
rehearing. However, we think that these objections are 
substantially removed by our conditioning the certificate 
issued Midwestern to finance its project in a manner 
satisfactory to the Commission. 


13 These are the Fuel Research Council, Inc., National Coal Association, 
United Mine Workers of America, Mid-West Coal Producers Institute, Inc., 
Upper Lake Docks Coal Bureau, Inc., The Chesapeake and Ohio Railway 
Company, Truax-Traer Coal Company, Baukol-Noonan, Inc., and Dakota Col- 
lieries Division of North American Coal Company. 
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Third, the Coal Interveners advance numerous objections 
to the allocation of costs and related matters respecting the 
rates proposed by Midwestern and Michigan Wisconsin. 
As described above we are providing for future considera- 
tion of these and related questions pertaining to the com- 
panies’ rates in rate proceedings which will provide a more 
suitable basis for their determination and which may result 
in the elimination of the features objected to. 
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Fourth, the Coal Interveners object to the agreement 
between Midwestern and Michigan Wisconsin for the ex- 
change of 30,000 Mef of gas in any one day, on the ground 
principally that neither showed how the 30,000 Mcf per 
day would be utilized in their respective markets. How- 
ever, this exchange agreement was intended primarily as a 
precautionary measure in the event Midwestern was unable 
to sell all the gas contemplated; since Michigan Wisconsin 


proposes to purchase from Midwestern at 100 percent load 
factor, the likelihood of it being invoked appears remote 
and the likelihood of any harm to the Coal Interveners 
therefrom is also remote. 


Finally, the Coal Interveners contend that the meager 
markets and feasibility showing do not justify certificating 
Michigan Wisconsin’s sale of gas for service to the Upper 
Peninsula of Michigan, although as between the two com- 
petitors for this service they prefer Michigan Consolidated 
over Michigan Gas and Electric. Also the Coal Interveners 
question the soundness of the market estimates of some of 
the distributing companies seeking gas herein and suggest 
that this proceeding is not the place to “deal with the 
requests of the Section 7(a) interveners herein. The con- 
siderations which justify our rejecting these objections 
have been sufficiently described previously in this opinion 
and need not be repeated here. 
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The Commission further finds: 


(1) Midwestern Gas Transmission Company, a Delaware 
Corporation with its principal place of business in Houston, 
Texas, is a ‘‘natural-gas company’’ within the meaning of 
the Natural Gas Act. 


(2) Michigan Wisconsin Pipe Line Company, a Delaware 
Corporation with its principal place of business in Detroit, 
Michigan, is a ‘‘natural-gas company’’ within the meaning 
of the Natural Gas Act. 


(3) The facilities hereinbefore described are proposed to 
be used by Midwestern and Michigan Wisconsin for the 
transportation and sale of natural gas in interstate com- 
merce, subject to the jurisdiction of the Commission, and 
the construction and operation of these facilities and the 
rendering of these sales are subject to the requirements of 


subsections (c) and (e) of Section 7 of the Natural Gas 
Act. 


(4) The sales of natural gas hereinbefore described, as 
more fully described in the applications and the evidence 
herein, will be made in interstate commerce, subject to the 
jurisdiction of the Commission, and such sales, together 
with the construction and operation of any facilities subject 
to the jurisdiction of the Commission necessary therefor, 
are subject to the requirements of subsections (c) and (e) 
of Section 7 of the Natural Gas Act. 


(5) Subject to the requirements of this opinion and order 
and the conditions of the certificates issued hereunder, 
Midwestern and Michigan Wisconsin are able and willing 
properly to do the acts and perform the services proposed 
and to conform to the provisions of the Natural Gas Act, 
and the requirements, rules and regulations of the Com- 
mission thereunder. 
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(6) The construction and operation of the facilities pro- 
posed by Midwestern and Michigan Wisconsin, and the 
sales of natural gas by them, together with the construction 
and operation of any facilities subject to the jurisdiction 
of the Commission necessary therefor, are required by 
the public convenience and necessity, and certificates there- 
for should be issued as hereinafter ordered and conditioned. 


(7) The public convenience and necessity requires that 
the certificates issued herein shall be conditioned ag pro- 
vided below. 


(8) Midwestern is a ‘‘person’”’ within the meaning of 
Sections 2(1) and 3 of the Act and the importation of 
natural gas proposed by it is subject to the jurisdiction of 
the Commission under the provisions of Section 3 of the 
Act. 


(9) The importation of natural gas proposed by Mid- 
western in Docket No. G-18314 is appropriate and con- 


sistent with the public interest and an order authorizing 
such import should be issued as hereinafter provided. 
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(10) The issuance of a Presidential Permit, as requested 
by Midwestern in Docket No. G-18315, for the construction, 
operation and maintenance of facilities at the International 
Boundary, is appropriate and consistent with the public 
interest, subject to the conditions of this order. 


(11) It is necessary and desirable in the public interest 
that the Commission by order direct Michigan Wisconsin 
to establish physical connection of its transportation facil- 
ities with those of each of the Section 7(a) applicants 
listed in Paragraph (O) of this order, and direct the 
delivery and sale of natural gas by Michigan Wisconsin 
to such applicants in the volumes there stated, subject to 
the terms and conditions of this order. 
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(12) The applicants referred to in paragraph (11) above 
are persons engaged or legally authorized to engage in 
local distribution of natural or artificial gas to the public. 


(13) The requirement that Michigan Wisconsin serve the 
the applicants referred to in paragraph (11) above will 
not place an undue burden upon Michigan Wisconsin or 
impair its ability to render adequate service to its existing 
customers. 


(14) All requested authorizations not granted herein 
should be denied. 


16306 
The Commission orders: 


(A) A certificate of public convenience and necessity is 
hereby issued authorizing Midwestern Gas Transmission 
Company to construct and operate the facilities and to 
make the sales proposed herein, all as more fully described 


above, in the company’s application, and in the evidence 
in these proceedings, for the transportation and sale of 
natural gas in interstate commerce for resale, upon the 
terms and conditions of this order. 


(B) Midwestern is granted certificate authority to sell 
gas to the following customers in the amounts stated: 


Customer 


Ada, Minnesota (City of) 

Argyle, Minnesota (Village of) 

Frazee, Minnesota (Village of) 

Hallock, Minnesota (Village of) 

Hawley, Minnesota (Village of) 

Lake Park, Minnesota (Village of) 

Michigan Wisconsin Pipe Line Company 
Montana-Dakota Utilities Co. ........------++ 
New York Mills, Minnesota (Village of) 
Northern States Power Co. ........-.-+++--+- 
Perham, Minnesota (Village of) 

Stephen, Minnesota (Village of) 

United Petroleum Gas Co. ..........++---+ 


Total Contract Demand 


(C) The following conditions shall attach to the certif- 
icate issued Midwestern herein, and to the exercise of its 
rights thereunder. 


(i) Prior to commencing construction of the facilities 
authorized herein, Midwestern shall file with the 
Commission satisfactory evidence that Trans-Canada 
has secured the authorizations required by the laws 
of the Province of Alberta authorizing the removal 
of the volumes of natural gas covered by Trans- 
Canada’s applications and amendments thereto pres- 
ently pending before the Oil and Gas Conservation 
Board of the Province of Alberta, as described more 
fully hereinabove. 


(ii) Prior to commencing construction of the facilities 
authorized herein, Midwestern shall file with the 
Commission satisfactory evidence that Trans-Canada 
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has secured the authorizations required by the laws 
of Canada to export natural gas from Canada in the 
volumes proposed to be sold to Midwestern, as de- 
scribed more fully hereinabove. 
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(D) Respecting rates, the following conditions shall at- 
tach to the certificate issued Midwestern herein, and to 
the exercise of the rights thereunder. 


(i) Midwestern shall, prior to commencing construction, 
file with the Commission its firm proposals for 
financing as finally consummated. Also, not later 
than 60 days prior to the conmencement of service, 
Midwestern shall file rate schedules satisfactory to 
the Commission covering the sales authorized, here- 
in, which rate schedules shall be accompanied by 
cost of service data showing the derivation of the 
specific rates, and which take into consideration, 


among other things, the resultant cost of financing 
to Midwestern. 


The rate schedules Midwestern is required to file 
under subsection (i) above shall (a) incorporate its 
rate schedules for the northern system into the pres- 
ently effective tariff applicable to the southern sys- 
tem; (b) redesignate the proposed northern system 
rate schedules to bring them into conformity with 
southern system rate schedules; and (c) revise its 
tariff so that the tariff contains only one form of 
Service Agreement for each class of service and one 
set of General Terms and Conditions applicable to 
the entire system. 


The rate schedules Midwestern is required to file 
under (i) above shall contain (a) a revised Rate 
Schedule GS-1 from which the minimum bill has 
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been eliminated; and (b) revised tariff sheets ap- 
plicable to firm service under Rate Schedule CD-X3 
from which the 87.5 percent minimum bill provision 
has been eliminated. 


Midwestern shall, at the end of a year’s operation 
of its northern system, file with the Commission re- 
vised rate schedules based on the company’s. oper- 
ating experience and supporting data (a) whereby 
we can satisfactorily determine the propriety of the 
rate differential reflecting lateral line charge under 
Midwestern’s Rate Schedule CD-1; and (b) whereby 
we can satisfactorily determine the propriety of the 
relative levels of the demand and commodity com- 
ponents of Midwestern’s rate schedules. 


(E) Midwestern shall pay no dividends on common stock 
until its total long-term debt is reduced to 75 percent or 
less of the total capitalization. 
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(F) A certificate of public convenience and necessity is 
hereby issued authorizing Michigan Wisconsin Pipe Line 
Company to construct and operate the facilities and to 
make the sales proposed herein, all as more fully described 
above, in the company’s application, and in the evidence 
in these proceedings, for the transportation and sale of 
natural gas in interstate commerce for resale, upon the 
terms and conditions of this order. 


(G) Michigan Wisconsin is granted certificate authority 
to sell gas to the following customers in the amounts 
stated : 


Customer 
New customers in Central Wisconsin area 


Wisconsin Fuel and Light Company 

Wisconsin Public Service Corporation 
Wisconsin Rapids Gas and Electric Company ... 
Peoples Gas Company 

City Gas Company 

Merrill Gas Company 

Central Wisconsin Gas Company 

Natural Gas Distributors, Inc. 


Existing customers in present markets 


Twenty-three customers as listed herein- 
93,218 


(H) Any volumes hereby authorized to be sold to existing 
customers of Michigan Wisconsin shall be allocated to the 
individual customers on a prorata basis in proportion to 
the maximum daily volumes presently to be determined in 
the proceedings in Docket No. G-13246. 


(I) Respecting gas supply, as a condition attached to the 
certificate issued Michigan Wisconsin herein, and to the 
exercise of the rights thereunder, Michigan Wisconsin shall 
not commence the construction of facilities until the con- 
ditions set forth in paragraph (C) hereinabove, with re- 
spect to the securing of Canadian governmental authoriza- 
tions for the export of natural gas from Canada have 
been met. 
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(J) Respecting rates, the following conditions shall at- 
tach to the certificate issued Michigan Wisconsin herein, 
and to the exercise of the rights thereunder. 


(i) Michigan Wisconsin shall, not less than 60 days 
prior to commencing service, file appropriate and 
acceptable tariff changes and service agreements 
consequent on our approval of 180 days’ use of 
the maximum daily quantity under its revised Rate 
Schedule ACQ-1. 


(K) The general terms and conditions set forth in para- 
graphs (a), (b), (c) and (e) of Section 157.20 of the Com- 
mission’s Regulations under the National Gas Act shall 
attach to the issuance of the certificates granted in para- 
graphs (A) and (F) above and to the exercise of the rights 
granted thereunder. 


(L) The time within which the facilities herein author- 
ized shall be constructed and placed in actual operation, as 
provided by paragraphs (b) of said Section 157.20 of the 
aforesaid Regulations, is hereby fixed at 18 months from 
the date on which this order is issued. 


(M) Midwestern is hereby authorized, subject to the 
conditions specified herein, to import from Canada into the 
United States a maximum of 204,000 Mcf of natural gas 
per day at a point of interconnection on the International 
Boundary near Emerson, Manitoba and Noyes, Minnesota. 


(N) The authorization to import natural gas from 
Canada granted under paragraph (M) above is subject 
to the following terms and conditions: 


(i) Midwestern shall make, keep, and preserve full 
and complete records with respect to the natural 
gas herein authorized to be imported, and shall 
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file with the Commission annual reports showing, 
by months, the quantities of gas imported during 
the preceding calendar year, together with the 
volumes imported on the peak day of each month, 
and such other reports with respect to such im- 
portation as the Commission may deem necessary 
and in such form and manner as the Commission 
may prescribe. 
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(ii) The authorization hereby granted may be modified 
from time to time or terminated, after opportunity 
for hearing, upon further order of the Commission, 
but in no event shall such authorization extend 
beyond the termination of the Permit we shall 
issue to Midwestern in Docket No. G-18315. 

(iii) This authorization shall not be transferred in any 
manner whatsoever, but such authorization shall 
continue in effect for a reasonable time in the event 
of involuntary transfer of the facilities used there- 
under by operation of law (including transfers to 
receivers, trustees, or purchasers under foreclosure 
or judicial sale) pending the making of an appli- 
cation for permanent authorization and decision 
thereon, provided notice is promptly given in 
writing to the Commission accompanied by a 
verified statement that the facts relating to suf- 
ficiency of supply, rates, and nature of use re- 
main substantially the same as before the trans- 
fer. 

This authorization shall be effective only so long 
as Midwestern complies with the conditions of 
this order and continues the operations hereby 
authorized in accordance with the Natural Gas 
Act and all pertinent rules, regulations, or orders 
heretofore or hereafter issued by the Commission. 
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(O) Michigan Wisconsin is hereby directed under Section 
7(a) of the Act to establish and maintain physical con- 
nection of its transportation facilities with the facilities 
to be constructed by the following applicants and to deliver 
and sell to such applicants through such connections their 
natural-gas requirements, not to exceed the volumes set 
forth below: 


Applicant 
Michigan Gas and Electric Company 
Allerton Gas Company 
Natural Gas Distributors, Inc. 
Seymour Gas Company 
Central Missouri Gas Company 
Illinois Power Company 
Towa Southern Utilities Company 
New London Gas Company 


(P) Michigan Wisconsin shall report to the Commission 
in writing and under oath the date of commencement of 
operations and service to the respective applicants enumer- 
ated above. 


(Q) Paragraph (O) above shall have no force or effect 
as to any applicant which fails to construct and place its 
project in operation to the extent of being able to receive 
service from Michigan Wisconsin within one year from the 
date on which this order issues, unless otherwise shown for 
good cause. 


(B) The direction in paragraph (O) above to Michigan 
Wisconsin to establish connection and sell gas to Michigan 
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Gas shall have no force or effect in the event Michigan 
Gas does not meet the following requirements: 


(i) Michigan Gas shall file with the Commission on or 
before February 1, 1960, a copy of a contract of 
at least ten years’ duration signed by and cover- 
ing the sale of natural gas to Cleveland Cliffs Iron 
Company, which contract shall be satisfactory to 
the Commission. 


(ii) Michigan Gas shall file with the Commission on 
or before February 1, 1960, satisfactory evidence 
that it has secured from the Michigan Public Serv- 
ice Commission the necessary authorizations per- 
taining to the construction and operation of facil- 
ities within the State of Michigan and has met 
such other requirements of Michigan law as may 
apply. 


(S) The volumes of gas hereby authorized to be sold 
to Central Missouri, Illinois Power, Iowa Southern, and 
New London shall be reduced by the volumes of gas these 
applicants secure in Docket No. G-13246. The amount of 
such reductions shall be allocated to the existing customers 
of Michigan Wisconsin as provided in paragraph (H) 
above. 
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(T) The direction in paragraph (O) above to Michigan 
Wisconsin to establish connection and sell gas to Allerton 
Gas Company shall have no force or effect in the event 
that Allerton Gas Company does not, on or before February 
1, 1969, file with the Commission and satisfactory to it 
a copy of a contract of at least 10 years’ duration signed 
by and covering the sale of natural gas to Central Farm 
Products Corporation. 
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(U) The cost of making physical connection with the 
facilities of the applicants other than Michigan Gas and 
Electric Company to whom service is directed in paragraph 
(O) above shall be borne by Michigan Wisconsin within 
the limits of its 10-cent formula. In the case of Central 
Missouri the 10-cent formula shall be applied only on the 
basis of an annual quantity of 512,000 Mcf unless firm 
10-year contracts for the balance of its estimated third- 
year annual sales are executed by its proposed industrial 
customers now using coal, and filed with the Commission by 
Central Missouri on or before February 1, 1960. 


(V) All requested authorizations not granted herein are 
denied. 


By the Commission. 
/s/ J. H. Goreme 
Joseph H. Gutride, 
Secretary. 


16372 
(Received Nov. 30, 1959) 


Application for Rehearing and Stay 


Michigan Gas and Electric Company (Michigan Gas), an 
Intervenor in the above-entitled proceedings, being ag- 
grieved by the Order of the Commission issued October 
31, 1959, and accompanying Opinion No. 331, hereby applies 
for rehearing and stay of said Order and Opinion pursuant 
to Section 19(a) of the Natural Gas Act and Section 1.34 
of the Commission’s Rules of Practice and Procedure. 


Introduction 


In the above entitled proceedings, Michigan Wisconsin 
Pipe Line Company (Michigan Wisconsin) had proposed, 
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inter alia, to make gas available to the Upper Peninsula 
of Michigan through its affiliate in the American Natural 
Gas System, Michigan Consolidated Gas Company. Under 
this proposal, Michigan Wisconsin would sell and deliver 
the gas under its ACQ-1 Rate Schedule to Michigan Con- 
solidated near Menominee, Michigan. Michigan Consoli- 
dated, in turn, would construct and operate the branch 
line from Menominee, north to 
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Escanaba, Gladstone, Kingsford, Norway and Iron Moun- 
tain, and beyond to Ishpeming, Negaunee and Marquette in 
the Upper Peninsula. By means of these branch lines, the 
Michigan Consolidated gas distribution instrument of the 
American Natural Gas System would transport, deliver, 
and sell natural gas to meet the firm requirements only of 
Cleveland Cliffs Iron Company for use in its operations 
in the Upper Peninsula, of the City of Escanaba for re- 
sale in Escanaba and of Michigan Gas for resale in the 
seven other communities. 


Michigan Gas intervened in opposition to this Michigan 
Wisconsin-Michigan Consolidated or American Natural Gas 
System proposal and itself submitted two different pro- 
posals. Under its primary proposal, Michigan Gas will 
also purchase the gas from Michigan Wisconsin under its 
ACQ-1 Rate Schedule, but at a point of connection with the 
branch line to be built by Michigan Wisconsin from Me- 
nominee in accordance with its established practice of con- 
structing branch lines; the amount of such construction to 
be determined under what has been called Michigan Wis- 
consin’s ‘‘10 cent formula”’ which has been approved and 
adopted by the Commission. 


Alternatively, Michigan Gas proposed itself to construct 
and operate the branch line from Menominee to the points 
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of delivery in the Upper Peninsula and to purchase the 
gas at Menominee under a conventional contract demand 
type of rate schedule because of the 
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different type of service thus provided by Michigan Wis- 
consin, namely pipeline delivery service by Michigan Wis- 
consin at Menominee for the Upper Peninsula as contrasted 
to city gate or branch line delivery service by it for the 
Wisconsin River Valley and all other customers. 


In its Order and accompanying Opinion No. 331, the 
Commission did not adopt any of these proposals. In- 
stead, it directed Michigan Wisconsin to deliver gas for 
the Upper Peninsula of Michigan to Michigan Gas at Me- 
nominee, Michigan, under Michigan Wisconsin’s ACQ-1 
Rate Schedule, but without the benefit of Michigan Wis- 
consin’s branch line extension practice which is inherent in 
the ACQ-1 Rate Schedule and which the Commission re- 
quired to be made available to all other customers. 


As is shown below, this failure to prescribe the estab- 
lished branch line practice, by such Order, insofar as the 
Upper Peninsula of Michigan is concerned, is predicated on 
wholly unwarranted assumptions. It flies in the teeth of 
the Natural Gas Act’s prohibition against undue preference 
and discrimination. It is contrary to Commission prece- 
dents in establishing and maintaining the law as applied 
to Michigan Wisconsin and its uniform tariff sales and 
service. 

To place this matter in proper perspective: Michigan 
Wisconsin’s branch line extension practice, as measured by 
its ‘‘10 cent 


16375 
formula”’, is an integral part of its filed FPC Gas Tariff 
ACQ-1 Rate Schedule. A departure therefrom is a de- 
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parture from the filed FPC Gas Tariff and therefore is un- 
lawfully discriminatory and in contravention of Section 4 
of the Act. 

L 


Fundamental to the Commission’s conclusion that gas for 
the Upper Peninsula should be delivered by Michigan Wis- 
consin to Michigan Gas under Michigan Wisconsin’s ACQ- 
1 Rate Schedule at Menominee, without benefit of Michigan 
Wisconsin’s, Commission-sanctioned branch line extension 
practice is the premise that Michigan Consolidated’s pro- 
posal (i.e. the ‘‘competing proposal’’) was “‘feasible’’ and 
“otherwise in the public interest’. (Opinion No. 331, 
mimeo, ed. p. 23). As the Commission went on to state 
(id. at pp. 23-24) : 


“< Assuming service to Michigan Gas, Michigan Con- 
solidated could have rendered the service to the Upper 
Peninsula on a feasible basis while purchasing from 
Michigan Wisconsin under the latter’s Rate Schedule 
ACQ-1, without any special concession from Michigan 
Wisconsin having adverse effects on the other custom- 
ers that company serves;* °°.’ (Italics supplied) 


This premise is founded upon a number of erroneous as- 
sumptions, all of which combine to demonstrate that the 
ultimate conclusion itself is fallacious and without validity. 

In the first place, the Commission erroneously assumes 
that Michigan Gas was seeking ‘‘special concessions’’ 
from Michigan Wisconsin in advancing its alternative pro- 
posals. The fact is, 
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however, that Michigan Gas is not thereby seeking any 
special concessions. On the contrary, for the reasons shown 
below in greater detail, requiring Michigan Gas to pur- 
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chase the gas for the Upper Peninsula at Menominee under 
the ACQ-1 Rate Schedule results in undue discrimination 
against Michigan Gas and the Upper Peninsula. It was 
to eliminate this unwarranted discrimination—to obtain 
only equality of treatment, rather than to obtain special 
concessions—that Michigan Gas advanced its alternative 
proposals.’ 


Second, the Commission assumes, also erroneously, that 
if Michigan Gas were to purchase gas from Michigan Con- 
solidated under the latter’s proposal, that proposal would 
be economically feasible. But the record shows that even 
on this assumption, Michigan Consolidated’s proposal 
would not be economically feasible. Under the assumptions 
made by Michigan Consolidated, the evidence shows a rate 
of return to it under its proposal of only 5.63% at the end of 
the third year (Ex. No. 64). Michigan Consolidated’s 
Treasurer, Mr. Rhaesa, testified that Michigan Consoli- 
dated would not consider a rate of return of 6% satisfac- 


tory if bond money cost as much as 544% (T. 3487), and 
inherent in the 
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calculation of 5.63% was bond money at 544% (Bx. No. 64; 
T. 515)? 


Third, even this limited feasibility is further impaired 
when there is taken into account the additional erroneous 
assumption that Michigan Gas would purchase gas from 


1 Indeed, as an existing customer of Michigan Wisconsin, Michigan Gas in 
the third year of Canadian gas must assume for its downstate market $450,000 
of additional gas purchase costs resulting from Michigan Wisconsin’s pur- 
chase of Canadian gas. 


2In the light of Mr. Rhaesa’s testimony, it is not without significance that 
neither Mr. Daly nor Mr. Day, who presented Michigan Consolidated’s pro- 
posal, testified that it was economically feasible. 
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Michigan Consolidated under the latter’s proposal. This 
assumption is directly contrary to the record evidence. 
The record conclusively shows—and indeed the Commis- 
sion expressly recognizes in Opinion No. 331 (mimeo. ed. 
pp. 22, 23)—that there would not and could not be service 
to Michigan Gas under Michigan Consolidated’s proposal. 
Consequently, as the Commission correctly observes earlier 
in Opinion No. 331 (mimeo. ed. p. 23), Michigan Consoli- 
dated has no market and hence no feasible project for the 
further reason that Michigan Gas could not afford to pur- 
chase gas from Michigan Consolidated on the terms pro- 
posed. 


This result was directly traceable to the ‘‘willingness”’ 
of the affiliate, Michigan Consolidated, to accept service on 
unduly discriminatory terms, i.e., to accept service without 
the benefit of Michigan Wisconsin’s established branch line 
extension practice—which is inherent in the ACQ Rate 
Schedule and is made available to all other customers, or 


there is an offsetting rate differential. 
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Michigan Consolidated’s ‘‘willingness”’ to accept service on 
these unduly discriminatory terms, thereby imposed the 
full burden of the branch line on the Upper Peninsula 
which, when coupled with purchases at the limited (only 
49%) load factor under the ACQ Rate Schedule, completely 
destroyed the economic feasibility of service to the Upper 
Peninsula through Michigan Consolidated and resulted in 
Michigan Gas’ total inability to purchase gas on an eco- 
nomically feasible basis under Michigan Consolidated’s 
proposal. The record shows that to portray even limited 
economic feasibility under these discriminatory terms, 
Michigan Consolidated was required to transfer the burden 
of the undue discrimination (to which it was a willing 
party) on to Michigan Gas, by proposing to charge Michi- 
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Gas rates which, as Michigan Gas’ Vice President 
testified (T. 3403) made it economic suicide for Michigan 
Gas to purchase gas from Michigan Consolidated. The un- 
challenged figures of record show that Michigan Consoli- 
dated’s proposal meant a maximum rate of return of 3.397% 
to Michigan Gas at the end of the third year of operations 
and 4.05% at the end of the fifth year (TL. 3350).* 
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Since there was thus no economically feasible project 
proposed by Michigan Consolidated under which it would 
purchase gas from Michigan ‘Wisconsin at Menominee un- 
der the ACQ-1 Rate Schedule, there was no valid competing 
proposal and hence no basis for the Commission’s at- 
tempted comparison of Michigan Consolidated and Michi- 
gan Gas. Consequently, the predicate on which the Com- 
mission failed to prescribe uniform application of Michi- 
gan Wisconsin’s branch line extension practice to Michigan 


3 In an abortive effort at arithmetic (but not substantive) ‘¢ sweetening’’ of 
Michigan Gas’ rate of return under Michigan Consolidated’s proposal, Mich- 
igan Consolidated presented rebuttal testimony through its Treasurer, Mr. 
Bhaesa, who, substituting his judgment for the management of Michigan Gas 
(T. 3485), proposed a series of adjustments to Michigan Gas’ estimated cost 
of service for the Upper Peninsula. First, he reduced Michigan Gas’ estimates 
for sales promotion, lost and unaccounted for gas, and working capital, and 
inereased the cost of bond moncy from 5 to 5%% (which has the effect of 
reducing the taxable income and inereasing the rate of earnings) (Ex. No. 
232). These adjustments proved to be unfounded on cross-examination (See 
Michigan Gas’ Brief, pp. 54-59). Even with these adjustments, however, Mr. 
Rhaesa was only able to increase Michigan Gas’ rate of return to 4.38% 
in the third year. Such a return, he conceded, his company would not consider 
reasonable (T. 3488). Having failed thus far, Mr. Bhaesa next proposed 
that Michigan Gas charge higher rates than those it was proposing to charge 
for residential spaceheating. This suggestion was, of course, at cross-purposes 
with the earlier radical reduction he proposed in sales promotion expense; the: 
increase in rates for spaceheating would narrow the advantage of gas over 
oil and hence would require even greater, rather than less, sales promotion 
effort. In addition, cross-examination revealed that Mr. Rhaesa had misap- 
plied his proposed rate schedules and that they were based on neither fact 
nor reality (Michigan Gas Br., pp- 58-60). 


403 


(16379) 


Gas and the Upper Peninsula of Michigan or to provide 
an offsetting rate differential is completely without foun- 
dation. 


IL 


Even if it be assumed that Michigan Consolidated’s pro- 
posal was barely feasible, the Commission nevertheless 
committed error when, in directing Michigan Wisconsin 
to make gas available 
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to the Upper Peninsula through Michigan Gas, it refused 
to require application of Michigan Wisconsin’s uniform 
branch line extension practice to the Upper Peninsula 
market or, in the alternative, to provide an offsetting rate 
differential. This is so because under the Natural Gas Act, 
the Commission is required to protect Michigan Gas and 
the Upper Peninsula from undue discrimination brought 
about through the device of interposing an affiliate ‘‘agree- 
able’’ to undue discrimination. The Natural Gas Act gives 
Michigan Gas and the Upper Peninsula the right to receive 
service on the same terms and conditions made available 
to all its other customers by Michigan Wisconsin. The en- 
forcement of this right can in no way be made dependent 
upon Michigan Wisconsin’s willingness to extend service on 
non-discriminatory terms and conditions of service, nor can 
it be defeated by the acquiescence in discriminatory terms 
of its affiliate, Michigan Consolidated—particularly when, 
as the record shows, Michigan Wisconsin had originally 
planned to construct all the facilities from Menominee, and 
then at the eleventh hour suddenly reneged and interposed 
its affiliate with a proposal which was unduly discrimina- 
tory against the Upper Peninsula and under which service 
to the Upper Peninsula would, in fact, be impossible. 
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In Michigan Wisconsin Pipe Line Company, 9 F.P.C. 127 
(1950), the Commission, under similar circumstances, made 
it erystal clear not only that the application of Michigan 
Wisconsin’s branch 
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line practice must be non-discriminatory but that its appli- 
cation cannot be avoided by the ‘‘willingness”’ of this same 
affiliate of Michigan Wisconsin to take delivery under dif- 
ferent conditions. In that case, Michigan Gas and two other 
customers of Michigan Wisconsin claimed that the latter’s 
proposal (requiring that they pay the same rate for pipe- 
line service as other customers were to pay for city gate 
service) discriminated against them in favor of such other 
customers. (See 9 F.P.C. at 134) With respect to Michi- 
gan Consolidated, Michigan Wisconsin proposed to make 
deliveries ‘‘at the points requested’? by Michigan Consoli- 
dated with principal deliveries at the outlet of the Austin 
field compressor station (9 F.P.C. 134).* 


Notwithstanding the delivery to the affiliate, Michigan 
Consolidated, ‘‘at another requested point of delivery’’, the 
Commission held that it would ‘‘result in undue discrimina- 
tion against these three distributing company customers 
and will give an undue 
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preference and advantage to other customers of Michigan 
Wisconsin’’ if the three distributing companies were re- 


4As Michigan Wisconsin’s policy witness testified on cross-examination, 
Michigan Wisconsin’s policy from the inception of operations until the ‘‘10 
cent formula’’ was introduced was to construct the branch lines to the city 
gate and to provide city gate service. Since introduction of the ‘‘10 cent 
formula’’, it has had a two-fold policy—(1) to provide city gate service when 
it elects to treat service to a new area as a single project, and (2) to build 
the branch line or so much of it as is required under its ‘‘10-cent formula’’ 
when it considers the service on an individual community basis (T. 1909, 
1912-1913). 
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quired ‘‘to take delivery at Michigan Wisconsin’s pipeline 
system’’ and ‘‘pay at the same rate other customers will 
pay who receive delivery at the city gates of the communi- 
ties served by them * * °”’ (9 F.P.C. at 135). The Com- 
mission accordingly held, correctly and without challenge, 
that the undue discrimination should be eliminated either 
by ownership and operation of the branch lines by Michi- 
gan Wisconsin or by an adjustment in the rate to give effect 
to the different condition of service (9 F.P.C. 133, 135-136). 


Had it then decided otherwise, the Commission would 
have been permitting a natural gas company by manipula- 
tion through an affiliated company to flout the requirements 
of the Natural Gas Act which forbid undue discrimination 
by any device. 

So, today, the Commission cannot, and may not, here per- 
mit Michigan Wisconsin to deny non-discriminatory treat- 
ment to the Upper Peninsula of Michigan through the de- 


vice of interposing an affiliate as a ‘‘stalking horse’”’. Thus, 
the application of Michigan Wisconsin’s branch line prac- 
tice or provision for an offsetting rate differential would 
not constitute a ‘“‘special concession”’ to Michigan Gas and 
the Upper Peninsula. Indeed, + is essential to eliminate 
unlawful and undue discrimination against them. 
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I. 


The Commission erred in finding that the gas delivered 
by Michigan Wisconsin to Michigan Gas ‘‘should be sold 
under Michigan Wisconsin’s ACQ-1 Rate Schedule at the 
terms applicable thereunder to all Michigan Wisconsin’s 
customers who qualify for this service’’ (Opinion No. 331, 
mimeo. ed., p. 24), without requiring Michigan Wisconsin 
to share the cost of the branch line into the Upper Penin- 
sula within the limits of its established practice. 
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All of the other customers served under the ACQ-1 Rate 
Schedule receive either city gate service or service from 
branch facilities constructed by Michigan Wisconsin under 
its ‘10 cent formula’’. In view of the nature of the service 
contemplated by the ACQ-1 Rate Schedule, that Schedule, 
as Michigan Wisconsin’s witness Trompson conceded on 
cross-examination (T. 1830-1831), is designed to recover 
Michigan Wisconsin’s investment in branch lines con- 
structed to provide city gate service or service in accord- 
ance wtih the ‘‘10 cent formula’’. 


By directing that Michigan Gas pay the ACQ rate for 
gas delivered at Menominee and itself construct the entire 
branch line into the Upper Peninsula, the Commission is re- 
quiring Michigan Gas to pay for ‘‘city gate’’ or ‘‘branch 
line’’ service which it would not receive and thereby, in 
effect, to provide a subsidy for the benefit of the other 
customers served under the ACQ Rate Schedule. 
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Consequently, the requirement that Michigan Gas pay un- 
der the ACQ-1 Rate Schedule, without, however, receiving 
city gate service or service under the established branch 
line extension practice, subjects Michigan Gas to undue 
and, therefore, unlawful discrimination identical with that 
which the Commisison found to exit in the similar cireum- 
stances of the 1950 controversy (9 F.P.C. at 133, 135). 


The unlawful discrimination for which Michigan Gas and 
the Upper Peninsula have been singled out is not only in- 
comprehensible, but is further accentuated by the Commis- 
sion’s direction (Opinion No. 331, mimeo. ed., p. 40) that 
the ‘‘cost of making physical connection with the facilities 
of the applicants (identified in Paragraph (O)) other than 
Michigan Gas and Electric * * * shall be borne by Michigan 
Wisconsin within the limits of its 10 cent. formula’’. 
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(Italics and parenthesis supplied). In short, all areas 
served by Michigan Wisconsin under the ACQ-1 Rate 
Schedule, except the Upper Peninsula of Michigan, are to 
receive either city gate service or service in accordance 
with the 10 cent formula. 


Iv. 


The Commission erred in holding that the branch line 
extension practice ‘‘in general * ° ° is applicable to rela- 
tively short laterals”? (Opinion No. 331, mimeo. ed., p. 24) 
and erred in implying thereby that because of its length 
the 10 cent formula is inapplicable to 
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the branch line from Menominee. 


Apart from the fact that, in employing the words ‘‘in 


general”, the Commission recognized that the ‘‘10 cent 
formula”’ is not limited to ‘‘relatively short laterals’’, the 
formula itself and the evidence in this case flatly contradict 
the Commission’s finding. 


There is nothing in the formula which in any way relates 
its applicability to the length of the facilities to be con- 
structed. To the contrary, as stated by the Commission in 
its order issued April 24, 1959, in Michigan Wisconsin Pipe 
Line Company, Docket No. G-13246, 21 F.P.C. 552, 558— 
the primary function of the formula is to— 


“provide for some relationship between the service 
to be rendered by such lateral and the annual costs 
associated with its operation. The service rendered by 
the lateral can be measured by the quantities of gas to 
be transported. Furthermore, the major portion of the 
annual costs associated with the lateral are determined 
by the amount of the investment.’”’ 
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Thus, as far as the formula itself is concerned, its appli- 
eability is governed solely by the relationship between the 
investment required to extend the branch line and the 
volume of gas to be transported—and not by the length of 
the branch line. This is in accord with the basic purpose 
of Michigan Wisconsin’s established branch line extension 
practice which, as the Commisison stated in Docket No. G- 
13246, is— 


“‘to make possible laterals that would be infeasible 
for either party to construct entirely by itself’? (21 
F.P.C. at 558). 
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Confronted by the company’s practice, the formula and 
its objective, Michigan Wisconsin’s policy witness, Mr. 
Frank Thompson, conceded that there is no dollar or mile- 
age limitation expressed in the formula or intended by 


Michigan Wisconsin when it established the formula (T. 
1832). The record is as follows (Ibid.) : 


““By Mr. Goldberg: 


“Q. As a matter of fact, you indicated yesterday 
there was no mileage criteria in the mind of Michigan 
Wisconsin, isn’t that so? 

“CA. Well, that is right, Mr. Goldberg, * * °.”’ 


Any residual doubt that Michigan Wisconsin’s ‘‘10 cent 
formula”? is in fact applicable to the Upper Peninsula 
branch line is dissipated by the fact that, in this very same 
case, the Commission has authorized Michigan Wisconsin 
to build a 71-mile branch line at a cost of almost $2,000,000 
to render only 13,700 Mcf per day of city gate service 
in the aggregate to Antigo, Merrill and Wausau. This 
branch line is virtually identical even as to its ‘“Y’’ shape 
to the branch line which Mihcigan Gas submits Michigan 
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Wisconsin should be directed to build in the Upper Penin- 
sula under its established branch line extension practice as 
measured by the ‘‘10 cent formula’’. (Compare the Antigo 
branch line with the branch line from Menominee to Norway 
and Escanaba as shown on Exhibit No. 1.) 


This comparison is in no way vitiated by the assertion 
that 
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Michigan Wisconsin did not apply the ‘‘10 cent formula’ 
in determining the extent of its branch line investment to 
make service available to these three communities but 
treated them on a total project basis as part of the Wis- 
consin River Valley project. For it is clear that the Upper 
Peninsula is similarly a total project, and is to be con- 
sidered as such; as Michigan Wisconsin’s witness Thomp- 
son admitted (T. 1822-1823). On the basis of Mr. Thomp- 
son’s testimony, Michigan Wisconsin would be required to 


go beyond the requirements imposed by even its own ‘10 
cent formula’? and to provide city gate service to the 
Upper Peninsula, in order to preserve the requisite equality 
of service for the same rate. 


In these circumstances, it is plain error to imply that 
Michigan Wisconsin’s established branch line extension 
practice as measured by its own ‘‘10 cent formula’? does 
not apply at all to the Upper Peninsula branch line. Viewed 
in its true light, failure to require application of Michigan 
Wisconsin’s ‘‘10 cent formula’”’ is to permit undue dis- 
crimination against Michigan Gas and the Upper Peninsula 
in contravention of the Natural Gas Act. 


Vv. 


The Commission erred in holding that Michigan Wiscon- 
sin’s alleged ‘‘incremental’”’ investment of $2,377,194 in 
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main-line facilities between Waupaca, Wisconsin, and Me- 
nominee, Michigan, is attributable to the Upper Peninsula 
market and satisfied Michigan Wisconsin’s obligation to 
make uniform application of its branch 
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line extension practice as measured by its ‘‘10 cent 
formula’’ and that, therefore, ‘‘providing for purchases by 
Michigan Gas under the ACQ-1 Rate Schedule and con- 
struction by it of the necessary Upper Peninsula facilities 
(from Menominee) does not discriminate against’? Michi- 
gan Gas and the Upper Peninsula (Opinion No. 331, mimeo. 
ed., p. 24; parenthesis supplied). 


First, the $2,377,194 is not attributable solely to service 
to the Upper Peninsula. The Commission’s Staff noted in 
its brief (p. 55)— 


“‘It is probable that Michigan Wisconsin would allow 


for some future growth in constructing the Waupaca- 
to-Menominee line even if it were not going to serve 
the Upper Peninsula * * *.’’ 


Second, the Commission has already ruled that invest- 
ment in main-line facilities should not be considered in 
determining the relative participation in branch line costs, 
because of the dubious validity of assigning incremental 
main line costs to particular branch lines (Northern Nat- 
ural Gas Co. et al., Docket No. G-17485, et al., Order issued 
September 18, 1959, p. 3) The Commission noted in the 
Northern order, supra, that the pipeline company ‘‘would 
not necessarily alter the plans for its main line depending 
on whether a given branch line did or did not take gas.’’ 
As a matter of historical fact, the Commission has, on 
too many occasions to require citations here, vigorously op- 
posed in rate cases any attempt to segregate main-line in- 
vestment for attribution to any particular 
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market area. Raising the specter of $2,377,194 as incre- 
mental main-line investment attributable to the Upper 
Peninsula service constitutes a segregation of main-line 
facilities which has consistently been given short shrift in 
rate cases. 


If, however, main-line investments are to be segregated 
and considered at all, they must be considered in a non- 
discriminatory manner. Either they are taken into account 
for all customers in assessing Michigan Wisconsin’s par- 
ticipation under its branch line extension practice as 
measured by its ‘10 cent formula”’ or they must be disre- 
garded for all customers. 


In this case it is obvious that the segregation of ‘‘incre- 
mental?’ main-line investment must be disregarded to avoid 
discrimination because, in addition to main-line investment 
to serve customers in the Wisconsin River Valley area, 
Michigan Wisconsin is also constructing branch lines— 
and to an extent in some cases far in excess of what is re- 
quired to make uniform application of its branch line exten- 
sion practice as measured by its “10 cent formula’’. 


Third, even accepting, arguendo, the erroneous assump- 
tion that the $2,377,194 investment in main-line facilities 
is segregable and assignable in toto to the Upper Penin- 
sula, and even accepting, arguendo, the erroneous assump- 
tion that it is proper to consider this investment in meas- 
uring the extent of uniform application of Michigan Wis- 
consin’s branch line extension practice for service 


16390 
for the Upper Peninsula, this investment falls far short of 
satisfying the measurement under the 10 cent formula. The 
$2,377,194 represents only 5¢ per Mef—whereas the formula 
calls for 10¢ per Mcef. 
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Thus, even if the 10 cent formula were regarded as 
properly applicable from Waupaca rather than from Me- 
nominee, compliance with the formula on a non-discrimina- 
tory basis requires, at the very minimum, an additional 
branch line investment by Michigan Wisconsin of $2,- 
077,806. This represents the difference between $2,377,194 
(assigned in toto to the Upper Peninsula) and $4,455,000, 
the investment required under uniform application of the 
10 cent formula as measured from the main-line tap. 


The record shows that the rate of return to Michigan Gas 
for the third year of estimated operations is only 5.1% if 
Michigan Gas is limited to purchases under the ACQ-1 Rate 
Schedule and is also required to shoulder the total burden 
of all the branch line facilities from Menominee (T. 3151, 
3382). As shown in Appendix ‘‘A”’ to this application for 
rehearing, application of the Commission’s Order to Michi- 
gan Gas’ estimates of record in this proceeding results in 
a rate of return of only 5.065%. Assuming as a minimum 
a rate of return requirement of 644% and, as the Commis- 
sion has ordered, purchase of gas at the maximum firm 
service load factor permitted by the ACQ-1 Rate Schedule, 
Appendix ‘‘A’’ shows also 


16391 
that the requisite participation of Michigan Wisconsin in 
providing service to Michigan Gas for the Upper Peninsula 
calls for extension by Michigan Wisconsin of its branch line 
into the Upper Peninsula in an amount of $2,492,810 addi- 
tional investment or, in the alternative, an offsetting rate 
differential of 4.92 cents per Mcf. If only a modicum of 
effect (140f 1%) were given to the relative risks of Mid- 
western’s protected position of sales to Michigan Wiscon- 
sin and the higher risks involved in Michigan Gas’ pioneer- 
ing in the Upper Peninsula of Michigan, a return of 644% 
for Michigan Gas is on a par with that which this Commis- 


413 


(16391) 


sion has said Midwestern was entitled to as @ minimum in 
order to finance its project and operate it on an economic- 
ally feasible basis. 


Obviously, Michigan Gas should be accorded a parity of 
financial integrity with its suppliers, particularly where 
such provision is in complete harmony with providing non- 
discriminatory treatment to Michigan Gas and the Upper 
Peninsula as contemplated by the Natural Gas Act. 


VL 


The Commission erred in holding that the project for 
service to the Upper Peninsula cannot be ‘‘assimilated to’’ 
the Wisconsin River Valley project; and consequently that 
refusal to direct Michigan Wisconsin to construct any 
part of the branch line for service to the Upper Peninsula 
was justified, despite Michigan Wisconsin’s 
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proposed construction of branch lines for city gate service 
in the Wisconsin River Valley (Opinion No. 331, mimeo, 
ed., p. 24). 


The Commission’s rationale (ibid.) is that since Michi- 
gan Wisconsin had to construct a large diameter pipeline 
through the Wisconsin River Valley (which benefits pres- 
ent and future customers) in order to utilize the gas it was 
to receive from Midwestern Gas, it was only logical that the 
facilities so constructed should serve the area traversed. 
Also, the Commission reasoned that this Wisconsin River 
Valley area provides relatively assured and diversified mar- 
kets, which augurs favorably for the economics of the Wis- 
consin River Valley project and would contribute to the 
Michigan Wisconsin system and the consumers it serves. 


Neither of these reasons meets the issue and does not 
alter the fact that the Upper Peninsula of Michigan is being 
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subjected by the Commission’s order, unless modified, to 
undue discrimination as heretofore shown in this applica- 
for rehearing. 


There is no record support for the Commission’s asser- 
tion that the facilities required to receive gas from Mid- 
western at Marshfield must be constructed across Central 
Wisconsin as shown on Exhibit No. 1, to put the gas into 
Michigan Wisconsin’s existing system. 


Even if there were such record support, the fact remains 
that the location of the main-line facilities and the kind of 
market to be 
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served have no bearing whatsoever on the propriety of 
branch line construction in the Central Wisconsin area vis- 
a-vis the Upper Peninsula. Branch line construction by 
Michigan Wisconsin must be on a uniform application of 
Michigan Wisconsin’s ‘‘10 cent formula’’, in order to avoid 
undue discrimination under the Act. Under the Commis- 
sion’s Opinion No. 331, branch line construction in the 
Central Wisconsin area will be provided by Michigan Wis- 
consin far beyond that warranted by uniform application 
of its branch line extension practice (T. 1890-1895)—and 
the Upper Peninsula of Michigan will, under the Com- 
mission’s order, be required to subsidize uneconomic con- 
struction for the Central Wisconsin area! The Commission 
rationalization provides no basis or justification for this 
grossly unwarranted discrimination. 


VIL. 


The Commission erred in suggesting that it might lack 
authority to require Michigan Wisconsin to construct the 
branch line from Menominee under Michigan Wisconsin’s 
10 cent formula (Opinion No. 331, mimeo, ed. p. 24). In so 
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suggesting, the Commission apparently had in mind the 
proviso in Section 7(a) - 


This suggestion, however, misconceives both the scope of 
the proviso and the factual situation here. In the first 
place the construction of the branch line from Menominee 
under the 10 cent formula could not be ‘‘an enlargement of 
transportation facilities”’ 


16394 

within the meaning of Section 7(a). See Louisiana Nevada 
Transit Company, 2 F.P.C. 546, 549; Northern Natural Gas 
Co., 11 F.P.C. 174, 185-186. If it were, then the Commis- 
sion’s order here directing Michigan Wisconsin to con- 
struct and operate branch lines under the 10 cent formula. 
to the Section 7(a) applicants other than Michigan Gas 
would similarly be violative of the proviso in Section 7(a). 
See also: Order issued September 28, 1959 in Docket No. 
G-13246 directing construction of branch line to City of 
Bethany. 


Moreover, even if the 10 cent formula were to be regarded 
as involving ‘‘an enlargement of transportation facilities’’, 
requiring Michigan Wisconsin to construct the branch line 
from Menominee would still not be prohibited by the pro- 
viso. In the course of redirect examination of Michigan 
Wisconsin’s witness Thompson, the following colloquy oc- 
curred (T. 1907) : 


“<Q. There have been requests, have there not, in 
various certificate proceedings from customers, exist- 
ing or potential, for service to new towns? 

A. Yes, sir, intervenors and 7(a) applicants. 

Q. And what position has Michigan Wisconsin taken 
with respect to those requests for service to new towns? 

A. Almost without exception the company has taken 
the position that if the Commission found it was eco- 
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nomically feasible and there was gas to be allocated 
for that service, as contrasted with furnishing the gas 
to present customers, that the pipeline would render 
the service.” 


16395 

In addition, it is noteworthy that here Michigan Wiscon- 
sin has itself proposed to make gas available for the Upper 
Peninsula and Michigan Consolidated proposed to construct 
the requisite branch line to deliver the gas. Although 
Michigan Wisconsin and Michigan Consolidated are tech- 
nically separate legal entities, they both are subsidiaries of 
the American Natural Gas System and admittedly operated 
as part of a single integrated system (T. 1796). In view 
of these cited circumstances, as to the origins of pro- 
posals for service and the testimony set out above, the 
proviso in Section 7(a) would plainly not be a barrier to 
the Commission’s directing Michigan Wisconsin to con- 
struct a substantially shorter line than that which its affili- 
ate had aggressively sought authority to construct—and 
Michigan Wisconsin had at one point itself proposed to 
construct. 


Since the American Natural Gas System through Michi- 
gan Consolidated has already proposed to expend the total 
investment required for city gate service, there is no issue 
here as to the proviso of Section 7(a). Rather the issue is 
the terms and conditions of service to Michigan Gas when 
Michigan Wisconsin constructs less than the requisite 
branch line facilities. 


Vi. 


The Commission erred in holding that Michigan Gas’ 
DCQ proposal would be discriminatory to Michigan Wis- 
consin’s existing customers (Opinion No. 331, mimeo. ed., 
p. 25). If Michigan 
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Gas is required to take delivery of gas for the Upper 
Peninsula at Menominee, it would be receiving pipeline 
service in contrast to the city gate service or service under 
the 10 cent formula provided to other customers purchas- 
ing gas under the ACQ-1 Rate Schedule. In view of the 
differing terms and conditions under which Michigan Gas 
would be purchasing gas at Menominee, Michigan Gas’ 
DCQ proposal, far from being discriminatory in favor of 
Michigan Gas, is rather, as the Commission noted in its 
1950 decision in Docket No. G-1156 (9 F.P.C. 127, 133), 
‘<to eliminate the discrimination (against Michigan Gas) 
which * * * will exist if Michigan-Wisconsin demands and 
receives the same rate * * * from Michigan Gas & Electric 
Co. * * * for deliveries at the pipe line which other cus- 
tomers will pay who receive delivery at the city gates of 
the communities served by them’’ or at another point of 
delivery determined in accordance with the 10 cent formula. 


Not only is the Commission’s suggestion that other cus- 
tomers would be discriminated against if Michigan Gas 
were accorded a differential in rate not in accord with 
either precedent or the fact and contradicted by the Com- 
mission’s own precedents, but it is inconsistent with the 
action taken by the Commission in this very proceeding. 
In describing the rates proposed by Midwestern, the Com- 
mission pointed out (Opinion No. 331, mimeo, ed. p. 11): 


‘The basic rate for the contract demand service is a 
monthly demand charge of $4.75 and a commodity 
charge 
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of 25.3 cents per Mcf, as set forth in Rate Schedules 
CD-X3 and CD-2,* * *. The proposed rate for Rate 
Schedule CD-1 is a monthly demand charge of $5.00 and 
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a commodity charge of 25.3 cents per Mcf; according to 
Midwestern, the higher demand charge is to defray 
costs associated with construction of laterals for de- 
liveries at city gates.’’ (Italics supplied) 


While the Commission goes on to reserve final approval 
of this 25 cent lateral line charge, the reservation accepts 
without question the principle that differentials in rates are 
appropriate for the different conditions of service. The 
reservation saves for future determination only the prob- 
lems as to the precise amount of the differential and 
whether it should be allocated between the demand and 
commodity components of the two-part rate rather than 
reflected entirely in the demand component. (Id. at p. 12). 


Nor does the lower average rate which the Upper Penin- 
sula would receive under the DCQ proposal give rise to any 
discrimination in favor of Michigan Gas. This lower aver- 
age rate is fully justified by the higher load factor at which 
service would be taken by Michigan Gas for the Upper 
Peninsula. Such lower rate is consistent with the opera- 
tion of a demand-commodity form of rate and, indeed, is 
the specific intent of the rate form. Higher load factor 
customers always have a lower average cost under a two- 
part rate—and justifiably so, because they impose a lower 
average cost responsibility on the pipeline system. One 
might just as well claim undue discrimination for the usual 
pipeline company’s 

16898 
straight rate for small customers because it is generally 
higher than the average charge under the conventional con- 
tract demand type rate schedule, such as the DCQ Rate 
Schedule proposed by Michigan Gas in this proceeding. 

Finally, in asserting that other customers would be en- 
titled to the same rate differential, the Commission over- 
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looks the essential difference that all other customers under 
the ACQ-1 Rate Schedule receive city gate service or serv- 
ice at a point of delivery conforming to uniform applica- 
tion of the company’s established branch line extension 
practice; where as under the DCQ proposal Michigan Gas, 
would receive pipeline service and would bear the full 
burden of the cost of the branch line from Menominee to 
the city gates of the various communities in the Upper 
Peninsula. 


Under these circumstances the other customers could 
assert no justifiable claim to DCQ service nor justifiably ob- 
ject to DCQ service to the Upper Peninsula; nor should 
the Commission. 


rx. 


The Commission erred in adopting the following views of 
the Staff (Opinion No. 331, mimeo. ed., p. 25) : 


“‘Finally, there are certain.areas of this country 
which are situated in unfortunate geographical loca- 
tions in relation to the availability of natural gas. It is 
no fault of these areas that they happen to be victims 
of geography. On the other hand, the existing cus- 
tomers can hardly be required to pay excessive costs 
just to make certain that the areas which are located a 
great distance from the source of supply may have the 
benefits of natural-gas 
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service. The hard realities of such circumstances are 
that those areas must be willing to pay the costs as- 
sociated with obtaining natural-gas service or be satis- 
fied with other fuels which may be less desirable but 
which may be more economical to purchase than nat- 
ural gas.”’ 
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The views expressed by the Staff are erroneous and in 
conflict with the views of the Commission as set forth in its 
order issued April 24, 1959, in Docket No G-13246, 21 F.P.C. 
552, 558, and in Northern Natural Gas Company, Opinion 
No. 324, issued July 31, 1959. 


Neither Michigan Gas nor the Upper Peninsula is asking 
the existing customers to pay excessive costs to assure serv- 
ice to the Upper Peninsula; nor are Michigan Gas and the 
Upper Peninsula unwilling to pay the costs associated with 
natural gas service to that area. Michigan Gas and the 
Upper Peninsula have only asked, and their proposals 
require, non-discriminatory treatment. 


As pointed out above, Michigan Wisconsin’s other cus- 
tomers receive service at the city gate or at a point de- 
termined in accordance with the 10 cent formula. Many 
of them are also so situated geographically or marketwise 
that they could not have had the benefits of natural gas 


service unless Michigan Wisconsin constructed the branch 
lines in accordance with its 10 cent formula or provided 
city gate service. Indeed, as the Commission found in 
the April 24, 1959 order in Docket No. G-13246, 21 F.P.C. at 
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558, the very purpose of the 10 cent branch line policy was 
“to make possible laterals that would be infeasible for 
either party to construct entirely by itself’. Michigan 
Gas, as an existing customer; along with other customers, 
foots the bill for the expenditures thus made by Michigan 
Wiscosin under the 10 cent formula. 


5 In its downstate market, Michigan Gas will in 1959 purchase some 5,147,000 
Mef from, and provide $1,930,000 revenue to Michigan Wisconsin. Also, as 
already noted, in the third year of Canadian gas, Michigan Gas must assume 
$450,000 of additional gas purchase costs for its downstate market resulting 
from the introduction of Canadian gas. 
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The seemingly ‘‘hard-hearted’’ attitude reflected in’ the 
above quotation is in striking contrast to the sympathetic 
action taken by the Commission in the Northern Natural 
case, Opinion No. 324, in order to assure natural gas serv- 
ice to areas which for some reason could not support the 
service if they had to assume the full burden of the branch 
lines. Rejecting objections to Opinion No. 324 on rehear- 
ing (Order issued September 18, 1959), the Commission 
said (mimeo. ed. p. 2): 


“The joint applicants claim that the contributions 
required will not meet the third year service costs of 
the branch lines and measuring stations involved, 
represent only a minor reduction in Northern’s rev- 
enue deficiencies and provide nothing towards main- 
line incremental costs. They assert that the branch- 
line costs employed in the opinion did not include 
an amount for interest and overheads, and used ad 
valorem taxes that were not up to 
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date (by a fraction of a percent). They contend far- 
ther that under the Commission’s formula for deter- 
mining the capital contribution to be made by dis- 
tributors to the measuring station costs certain costs 
will not be recouped. What applicants have failed to 
do is to appraise fully the problems facing the Com- 
mission or the principles of regulation involved. Large 
numbers of communities were before the Commission 
attempting to obtain gas service. Some of them had 
been before us a number of times in the past. And 
Northern had applied for permission to service these 
communities. Clearly it is necessary that Northern’s 
financial integrity be maintained, so that we would not 
be justified in permitting service that would en- 
danger this financial integrity or throw an undue 
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burden, that would ultimately. be evinced by higher 
rates, on communities already served. On the other 
hand, there is no requirement that each service ren- 
dered by a given utility must produce revenues equiv- 
alent to the revenues derived from each other serv- 
ice. In practice, of course, while a utility is entitled 
to earn a reasonable return on its overall investment, 
certain service will be rendered at less than revenues 
derived from certain other services where revenues are 
greater.’’ (Italics supplied) 


x. 


For each and all of the reasons set forth in Paragraphs 
I through IX of this application for rehearing, the Com- 
mission erred in finding that the construction and opera- 
tion of the facilities proposed by Midwestern and Michi- 
gan Wisconsin, and the sales of natural gas by them, to- 


gether with the construction and operation of any facilities 
subject to the jurisdiction of the Commission, are re- 
quired by the public convenience and necessity and that 
certificates therefor should be issued in the manner ordered 
and conditioned. 


XI. 
For each and all of the reasons set forth in Paragraphs I 
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through IX of this application for rehearing, the Com- 
mission erred in ordering that the cost of making physical 
connection with the facilities of the applicants for service 
identified in Paragraph (0) of the order issued October 
31, 1959, other than Michigan Gas, shall be borne by Michi- 
gan Wisconsin within the limits of its 10 cent formula. 
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The order issued October 31, 1959 and Opinion 331 are 
unduly discriminatory, in contravention of the provisions 
of the Natural Gas Act and the evidence, against Michigan 
Gas and the Upper Peninsula of Michigan in that Michigan 
Wisconsin is not required to share the cost of branch 
line facilities in accordance with its 10 cent formula or to 
provide an offsetting rate differential, whereas the cost of 
making physical connection with the facilities of all other 
intervenors in the proceeding to which service is directed 
in Paragraph (O) of said order is required to be borne 
by Michigan Wisconsin within the limits of its 10 cent 
formula and in the case of customers in the Central Wis- 
consin area city gate service is to be provided. 


xO 
At page 21 of Opinion 331, the Commission erred in 


stating: 

‘They argue that Cleveland Cliffs was unwilling to 
sign a 20 year contract with Michigan Gas and that the 
latter was not satisfied with the price Michigan Wis- 
consin proposed to charge it for the gas.”’ 


The briefs of Michigan Wisconsin (at p. 13) and Michi- 
gan Consolidated (at p. 7), correctly state what the record 
shows at 
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transcript 1835 to 1839. The record and the briefs disclose 
that Cleveland Cliffs was not interested in signing a 20 
year contract with Michigan Wisconsin and that Michigan 
Gas was not satisfied with the price Michigan Wisconsin 
proposed to charge. Accordingly the sentence quoted 
above should be revised to read as follows: 
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“They argue that Cleveland Cliffs was unwilling 
to sign a 20-year contract with Michigan Wisconsin 
and that Michigan Gas was not satisfied with the price 
Michigan Wisconsin proposed to charge it for the 
gas.”’ 

XIV. 


By errata order issued November 6, 1959, the Commis- 
sion changed Paragraph (L) to provide an 18 month period 
from October 31, 1959, within which Midwestern and Michi- 
gan Wisconsin shall construct and place the authorized 
facilities in actual operation. The Commission erred in 
failing to make a similar change in Paragraph (Q) where- 
in customers, including Michigan Gas, are required to con- 
struct and place in operation their respective projects 
within 1 year from October 31, 1959. Obviously, in view 
of the change in Paragraph (L) to 18 months, a similar 
change to 18 months must be made in Paragraph (Q). 


XV. 


In the event this application for rehearing is denied, 
Michigan Gas requests that Opinion No. 331 and Order 
issued October 31, 1959, be stayed until final order of an 
appropriate court of appeals shall 
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have been entered on a petition for review of said Opinion 
and Order filed by Michigan Gas. It is obvious that unless 
there is a stay Michigan Gas will suffer irreparable in- 
jury and, in practical effect, may be denied effective court 
review of the arbitrary and unlawful discriminatory terms 
of the Order and Opinion. 


Wuererore, Michigan Gas prays that the Commission 
grant hehearing of said Opinion and Order and upon re- 
hearing modify said Opinion and Order to require Michi- 
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gan Wisconsin to share the costs of branch lines for service 
to the Upper Peninsula of Michigan in accordance with its 
established branch line extension practice or to provide an 
offsetting rate differential having the same effect, or at 
the very minimum require Michigan Wisconsin to share the 
costs of branch line facilities for service to the Upper 
Peninsula of Michigan under the ACQ Rate Schedule to 
the extent necessary to provide a 642% rate of return to 
Michigan Gas in the third year of natural gas operations 
in the Upper Peninsula of Michigan or to provide an off- 
setting rate differential having the same effect as illus- 
trated in columns 2 and 3 of Appendix ‘‘A”’. 


In the event that the application for rehearing is denied, 
Michigan Gas further prays that the Opinion and Order be 
stayed until an 
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appropriate court of appeals has entered its final order 


on Michigan Gas’ petition for review. 
Respectfully submitted, 


Micuican Gas anp Exzcreic Company 


By Revsen GoLpBERG 
Reuben Goldberg, 
Its Attorney 
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APPENDIX A 
MICHIGAN GAS AND ELECTRIC COMPANY 


, EXPENSES, NET OPERATING INCOME, 
ETURN EARNED AND REQUIREMENTS FOR 
6%% RATE OF RETURN—THIRD YEAR OPERATIONS 


Rate Differential 
AsPerCommis- SharingInvestment for Pipeline 
sion Opinion 331 in Branch Line Delivery 
INVESTMENT 
Distribution of ecian $ 4,085,140 $4,085,140 $ 4,085,140 
Transmission System 7,419,240 4,926,430 7,419,240 
Total $11,504,380 $9,011,570 $11,504,380 
Esrmatep Rats Base 
Plant Investment $11,504,380 $9,011,570 $11,504,380 
Depreciation Reserve (1,004,731) (765,421) (1,004,731) 
Working Capital 500,000 500,000 500,000 
Total $8,746,149 $10,999,649 
REVENUES 
Michigan G & E Distribution $1,943,555 
Escanaba SOs ass 
2,288,000 
$4,535,388 


$ 1,091,710 $1,091,710 

1,737,821 1,787,821 

$ 2,829,531 $2,829,531 

Orreating Revenvg Dxpucrions 

Distribution System $ 509,129 % 509,129 

Transmission System 409,928 305,230 

Total $ 919,057 $ 814,359 

Federal Income Tax $ 229,668 $ 322,999 

Net Operating Income $ 557,182 $ 568,499 
Rate of Return 5.065% 6.500% 

Participation by Michigan Wisconsin _ $2,492,810 


NOTES: 


1, Teansuassion Orreatine Depuctions 
$ 237,416 $ 157,646 
74,192 49, 


58320 98°32 
Total $ 409,928 $ 305,230 
2. Inrengst ror ComPuration or F.LT.$ 345,131 $ 270,847 
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gan Wisconsin to share the costs of branch lines for service 
to the Upper Peninsula of Michigan in accordance with its 
established branch line extension practice or to provide an 
offsetting rate differential having the same effect, or at 
the very minimum require Michigan Wisconsin to share the 
costs of branch line facilities for service to the Upper 
Peninsula of Michigan under the ACQ Rate Schedule to 
the extent necessary to provide a 644% rate of return to 
Michigan Gas in the third year of natural gas operations 
in the Upper Peninsula of Michigan or to provide an off- 
setting rate differential having the same effect as illus- 
trated in columns 2 and 3 of Appendix ‘‘A’’. 


In the event that the application for rehearing is denied, 
Michigan Gas further prays that the Opinion and Order be 
stayed until an 
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appropriate court of appeals has entered its final order 


on Michigan Gas’ petition for review. 
Respectfully submitted, 


Micuicax Gas and Execretc Company 


By Revsen GoipBerc 
Reuben Goldberg, 
Its Attorney 
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APPENDIX A 
MICHIGAN GAS AND ELECTRIC COMPANY 


ESTIMATED REVENUES, EXPENSES, NET OPERATING INCOME, 
‘AND RATE OF RETURN EARNED AND REQUIREMENTS FOR 
6%% RATE OF RETURN—THIRD YEAR OPERATIONS 


Bate Differential 
AsPerCommis- Sharing Investment for Pipeline 
sion Opinion 331 in Branch Line Delivery 


$ 4,085,140 $4,085,140 $ 4,085,140 
7,419,240 4,926,430 7,419,240 


$11,504,380 $9,011,570 $11,504,380 


$11,504,380 $9,011,570 $11,504,380 
(1,004,731) (765,421) (1,004,731) 
500,000 500,000 500,000 


$10,999,649 $8,746,149 


Michigan G & E Distribution $ 1,943,555 $1,943,555 
Sales to Escanaba 303,833 303,833 
Sales to Cleveland Cliffs 2,288,000 2,288,000 
Total $ 4,535,388 $4,535,388 $ 4,535,388 
Cost oF Gas PURCHASED 
Demand Charge $ 1,091,710 $1,091,710 
Commodity Charge 1,737,821 1,737,821 
Total $ 2,829,531 $2,829,531 $ 2,500,686 
Opxeatine Revenvg Drpucrions 
Distribution System $ 509,129 $ 509,129 $ 509,129 
Transmission System 409,928 305,230 409,928 
Total $ 919,057 $ 814,359 $ 919,057 
Federal Income Tax $ 229,668 $ 322,999 $ 400,667 
Net Operating Income $ 557,132 $ 568,499 $ 714,978 
Rate of Return 5.065% 6.500% 6.500% 
Participation by Michigan Wisconsin —- $2,492,810 4.92¢/Mef 
NOTES: 
1, Transmission Opreatine Dxpuctions 


$ 157,646 % 287,416 

49,264 74,192 

98,320 98,320 

$ 305,230 $ 409,928 

2. Drrenrsr ror ComPuraTion oF F.LT. $ 345,131 $ 270,347 $ 345,131 
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Docketed Dec. 29, 1959 


Order Denying Applications for Rehearing and Request for 
Stay. and Modifying Opinion No. 331 and Accompanying 
Order 

(Issued December 29, 1959) 


On November 30, 1959, applications for rehearing of the 
Commission’s Opinion No. 331 and accompanying order 
issued October 31, 1959, in the above-entitled proceedings 
were filed by Michigan Gas and Electric Company (Michi- 
gan Gas) and the National Coal Association, et al. (Coal 
Interveners).’ Michigan Gas also requested a stay of the 
said Opinion and order. On consideration of these appli- 
cations and this request, we conclude that no sufficient rea- 
son exists to grant rehearing or stay of Opinion No. 331 
and accompanying order and acordingly we shall deny this 
requested relief. However, we deem it appropriate to 
modify Opinion No. 331 in certain minor particulars as 
hereinafter set forth. 


Considering first the application of Michigan Gas, to the 
extent pertinent in this regard Opinion No. 331 directed 
Michigan Wisconsin Pipe Line Company (Michigan Wis- 
consin) under Section 7(a) of the Natural Gas Act (Act) to 
deliver and sell to Michigan Gas 37,200 Mcf of maximum 
third-year daily volumes of gas at Menominee, located in 
the upper Peninsula of Michigan, for service by Michigan 
Gas to consumers in the Upper Peninsula. 


1 The Coal Interveners also include Fuels Research Council, Inc., United 
Mine Workers of America, Mid-West Coal Producers Institute, Inc., Upper 
Lake Docks Coal Bureau, Inc., Chesapeake and Ohio Railway Company, Truax- 
Traer Coal Company, Baukol-Noonan, Inc. and Dakota Collieries Company 
Division of the Northern American Coal Corporation. 
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The Opinion provided that the sale to Michigan Gas should 
be under Michigan Wisconsin’s existing Rate Schedule 
ACQ-1. Also, by that Opinion we denied a competing 
proposal by Michigan Wisconsin for the sale of gas to its 
subsidiary, Michigan Consolidated Gas Company (Michi- 
gan Consolidated) under the ACQ-1 Rate Schedule, for 
the rendition by Michigan Consolidated of the Upper Penin- 
sula service. 

We also denied certain alternative proposals of Michigan 
Gas by which it sought to purchase this gas from’ Michi- 
gan Wisconsin on more favorable terms. Under the first 
alternative, Michigan Wisconsin Gas would agree to pur- 
chase gas from Michigan Wisconsin at a point in Michi- 
gan, at Michigan Wisconsin’s ACQ-1 rate, which at 50 
percent load factor averages 42.3 cents per Mef, provided 
Michigan Wisconsin would extend its facilities into the 
Upper Peninsula pursuant to Michigan Wisconsin’s so- 
called ‘‘10 cent formula’’ lateral policy described herein- 
after. Under the second alternative, Michigan Gas would 
build all the facilities required to serve the proposed mar- 
kets in the Upper Peninsula if Michigan Wisconsin would 
agree to sell gas to Michigan Gas at Menominee under a 
new Rate Schedule DCQ-1 proposed by Michigan Gas, pro- 
viding for a rate averaging approximately 38 cents per Mef 
when expressed at the 95 percent load factor at which Mich- 
igan Gas proposed to take the gas under Rate Schedule 
DCcqQ-1. 


In its application, Michigan Gas renews its above re- 
quests. To these it adds a new, third proposed alternative 
in the event neither of the first two are granted? Although 


2In its third alternative, which it seeks to support by an appendix to its 


application, Michigan Gas requests that Michigan Wisconsin be required to 
share the costs of the transmission facilities for Upper Peninsula service 
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Opinion No. 331 demonstrates the lack of merit to the prin- 
cipal contentions advanced to support the three alterna- 
tives, since Michigan Gas in its application argues at 
length numerous subsidiary matters not heretofore dis- 
cussed in detail, we deem it appropriate here to show their 
lack of merit with particularity, rather tha» permit them, 
by remaining unanswered, to give rise to un inference of 
possible validity no matter how unfounded. 


Basically, Michigan Gas contends that under Michigan 
Wisconsin’s 10-cent formula,* by which Micmyan Wisconsin 
has in past instances 
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determined the extent of its contribution to the cost of 
lateral facilities for rendering sales to particular custo- 
mers, Michigan Wisconsin is obligated to assume over 
half the cost, some $4,455,950, of constructing the trans- 
mission facilities needed for service in the Upper Penin- 
sula; and that failure of Michigan Wisconsin to assume 
this cost (or to allow Michigan Gas offsetting rate bene- 
fits in lieu thereof) would unfairly discriminate against 
Michigan Gas, since the other customers of Michigan Wis- 
consin receive the benefits of this lateral policy. 


Se 
under the ACQ Rate Schedule to the extent necessary to provide Michigan Gas 
with a 6% percent rate of return in the third year of gas operations in the 
Upper Peninsula, or provide an offsetting rate differential. 


$ The formula, used by Michigan Wisconsin to determine what facilities it 
is willing to build, provides that the operating costs of the lateral, for the 
portion of the lateral, to be installed by Michigan Wisconsin shall not exceed 
10 cents per Mef on the basis of the estimated annual firm sales to the 
distribution project in the third year. In the formula, the operating costs 
are set out as 15 percent of the estimated cost of construction of the lateral, 
or portion of the lateral and appurtenant facilities. The 15 percent figure 
consists of Depreciation, 6 percent; Income Taxes, 3 percent; General Taxes, 
1.5 percent; Depreciation, 3.5 percent; and Operation and Maintenance, 
1 percent. 
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These contentions are without merit and the arguments 
based thereon likewise have no validity. As to the appli- 
cation of the 10-cent formula, the record establishes that 
this formula, devised by Michigan Wisconsin, was intended 
to have but limited application and was not to apply to 
projects such as that proposed by Michigan Gas herein. 
This clearly appears in the answers of Michigan Wiscon- 
sin’s witness at pages 1762 and 1763 of the transcript: 


Q. What is the largest lateral you have ever under- 
taken to construct under your ten-cent formula? 


A. I have before me an exhibit from Docket G-2306 
which was the first time that the ten-cent formula was 
used. And the largest one that I know of and the 
longest one was 17.5 miles, with service to Three 
Rivers, Michigan, for Michigan Gas and Electric. And 
that involved an expenditure of around $300,000. 


Q. Now, when you got together with possibly the 
directors of your company and made up this ten-cent 
formula, did you envisage any limitations on the appli- 
cability of the ten-cent formula? * * * 


A. Well, not as to number of miles, but from a 
project standpoint there certainly would be. 


Now, the ten-cent formula was developed actually 
for a singular purpose. And that was, the allocation 
of gas in 2306, and more particularly Michigan Gas 
and Electric, had a number of small towns off of our 
main line, and as I recall, by having some yardstick 
there we were able to serve something like three-fourths 
of the load with one-fourth of the investment, and there 
had to be some cutoff point. 


Now,.most ‘of those towns, small towns, were in the 
order of, oh, two or three miles off the line. There 
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was one here that was 1734 miles—I am just reading 
from this exhibit—here is one that was quarter of 
a mile—one and a quarter—one and a quarter miles 
is another one—and most expenditures were in the 
order of $20,000 to $40,000. 


16457 

Now, Michigan Wisconsin never envisaged apply- 
ing this kind of a yardstick to a project going into a 
new area, but only where we would have a small town 
of a few thousand people that might be three or four 
or five miles away from the line as contrasted with, 
say, serving that kind of a town maybe 15 or 20 miles 
off. So that this rather simple yardstick was used 
to be one of the tests of feasibility of serving, as I say, 
small markets off of the main line. 


In order to serve all the markets Michigan Gas pro- 
poses to serve in the Upper Peninsula, 183.3 miles of trans- 
mission facilities would have to be constructed at a cost of 
$7,419,240. If the 10-cent formula were applied as Michi- 
gan Gas proposes, Michigan Wisconsin would be required 
to construct $4,455,950 of the transmission facilities re- 
quired to serve the Upper Peninsula, leaving facilities 
costing $2,963,290 to be constructed by Michigan Gas. The 
10-cent formula was never intended by the company to 
apply to projects of such magnitude, involving moreover an 
extension into an area not immediate adjacent to the Com- 
pany’s existing or proposed pipeline. 


Nor does the Commission’s order issued April 24, 1959, 
in the Michigan Wisconsin case in G-13246, et al., 21 F.P.C. 
552, establish that the 10-cent formula constitutes a Com- 
mission-approved lateral policy so fixed and established 
that there can be no variation from it or refusal to apply it 
without constituting discrimination per se. That order 
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made it clear that factual differences and varying policy 
considerations could well affect the extent to which the 
formula properly applies in other cases. On the present 
record, however, we conclude that it is not reasonably ap- 
plicable to Michigan Gas’ project. 


Moreover, it is erroneous and misleading for Michigan 
Gas to allege that the 10-cent formula ‘‘. . . is an integral 
part of its [Michigan Wisconsin’s] filed FPC Gas Tariff 
ACQ-1 Rate Schedule’’ and that ‘‘A departure therefrom 
is a departure from the filed FPC Gas Tariff and there- 
fore is unlawfully discriminatory and in contravention of 
Section 4 of the Act’. Such an unqualified assertion 
erroneously implies that there is now a provision in Michi- 
gan Wisconsin’s ACQ-1 Rate Schedule which specifically 
states that Michigan Wisconsin will build lateral lines in 
conformance with the so-called 10-cent formula, whereas: 
in fact the 10-cent formula is not even mentioned in the 


Schedule Although Michigan 
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Wisconsin’s rates are probably sufficiently high to provide 
for a certain amount of lateral construction, Michigan Wis- 
consin’s cost of service exhibit in this proceeding 
demonstrates that after expenditures for purchased gas, 
storage, administration and gas transmission, the sum left 
per Mcf for lateral construction would be insignificant in 
comparison to the $4,455,950 Michigan Gas would have us 
require Michigan Wisconsin spend for the transmission 
facilities required to serve the Upper Peninsula. 

Since the 10-cent formula was never intended to apply 
to a proposal such as that of Michigan Gas for service in 


4 However, consistent with proper regulatory practice, it would be desirable 
for the tariff to contain a statement of line extension policy, although such 
statement in the tariff would not per se become applicable to the project pro- 
posed herein by Michigan Gas. 
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the Upper Peninsula, nor can it reasonably apply to such 
a proposal, Michigan Gas is not subjected to any ‘‘undue 
discrimination”? under the Act from refusal to apply the 
formula to its proposal. Nor is there any requirement 
that a customer who receives pipeline service, as contrasted 
with city-gate service, must automatically receive com- 
pensation in the form of reduced rates. The Northern 
Natural Opinion No. 324, 22 F.P.C. 164, which Michigan 
Gas cites to support such a requirement, is to the opposite 
effect. For there, the project Iron Ranges Natural Gas 
Company proposed to construct consisted of some 62 miles 
of 12-inch pipeline to serve one large industrial customer 
and a few small communities. This pipeline would 
originate in Duluth, Minnesota; and Iron 
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Ranges proposed to pay Northern the Zone B rates, which 
are precisely the same as the rates charged Duluth, a city 
receiving city-gate service from Northern. 


Michigan Gas’ heavy reliance on the Michigan Wisconsin 
and Michigan Consolidated case in 9 F.P.C. 127 is equally 
misplaced. That case presented the question of whether 
Michigan Wisconsin should be required to construct 
relatively short service laterals off its main transmission 
line to render city-gate deliveries, a wholly different 
situation from that presented here, involving the extension 
of transmission facilities into a new market region which, 
by reason of its peculiar characteristics, lacks the stability 
of existing markets. 


More pertinent is the Northern Natural case reported in 
21 F.P.C. 537. There, Northern was authorized to sell 
50,000 Mef of gas per day to Northern Illinois Gas Com- 
pany, 2 new pipeline customer which constructed 138 miles 
of 22-inch line in order to transport the gas to Chicago. 
This pipeline customer purchased the gas at Northern’s 
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regular Zone 3 rate. As appears from the examiner’s 
decision, 21 F.P.C. at 545, 546, this purchaser expected no 
special rate concession because it would be a pipeline pur- 
chaser rather than a city-gate customer, one of its policy 
witnesses stating unequivocally that the company intended 
to absorb the cost of building and operating the 138-mile 
line. 

In this comparable situation it is reasonable to require 
Michigan Gas to purchase gas from Michigan Wisconsin 
at the ACQ-1 rate . Underlying this reasonable 
requirement is the principle, 
which Michigan Gas evidently accepts, that generally, 
differentials in rates are appropriate for different condi- 
tions of service. In deed, this very consideration is an 
important factor in the Commission’s prescribing different 
rates for different zones, with the more distant zones 
generally paying the higher rates.° Furthermore, not all 
differences 
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but only ‘‘undue”’ discrimniations are made illegal by the 
Act. Michigan Gas points with seeming approval to the 


5 See, ¢.g., Opinion No. 281, issued May 20, 1955, In the Matter of Northern 
Natural Gas Company, 14 F-P.C. 11, at pp. 24-25: 


As previously stated, it is a simple economic fact that the delivery 
cost of natural gas increases in close proportion to the length of the 
transmission line of any given size. Therefore, unless other circumstances 
are present which outweigh the importance of the length of transmission 
required to effect delivery, the distance factor is the prime determinant 
of the cost of rendernig service... We further find and conclude that 
Northern’s present practice of demanding and collecting uniform rates 
throughout the length and breadth of its area of service for the sale of 
natural gas for resale is unjust, unreagonable, unduly discriminatory, and 
preferential This practice results in the shifting of transmission cost 
from those whose service requires its incurrence by reason of the greater 
transportation distances to others who are not responsible for such cost— 
and who are not benefited correspondingly. 
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Commission’s acceptance of Midwestern’s proposal for a 
demand charge of $4.75 per Mcf for gas delivered to 
customers taking gas at the main line, compared with a 
$5.00 demand charge when Midwestern builds laterals to 
the city-gate of customers now located on the main line. 
When and to what extent such differentials should be 
allowed or required are questions of Commission judgment. 
On the facts of this record, the different conditions that 
exist with respect to Upper Peninsula service point to 
Michigan Gas’ paying the ACQ-1 rate rather than some 
lower rate. 


Thus it is evident that the three alternatives proposed 
by Michigan Gas are unjustified and unsupportable and 
that, far from curing any claimed discrimination, would 
themselves lead to undue discrimination against Michigan 
Wisconsin’s other customers. For example, Michigan Gas 
contends that the low DCQ rate of 38 cents under which 
it proposes to purchase gas from Michigan Wisconsin is 
justified by the highload factor, some 95 percent, at which 
Michigan Gas proposes to operate. Undoubtedly, Michigan 
Gas must sell large volumes of gas at a relatively low price 
to Cleveland Cliffs, its principal proposed customer, in 
order to make its project economically feasible. However, 
the customers in Michigan Wisconsin’s system are limited 
to a 50 percent load factor in the volumes of gas they can 
purchase, even though many of them want and could use 
additional industrial gas. It would constitute undue dis- 
crimination against such customers to permit Michigan Gas 
alone to purchase almost unlimited volumes of gas for sale 
at a low unit profit to insure the feasibility of its proposal. 


Michigan Gas contends that Opinion No. 331 authorized 

¢Of the third-year firm sales of 6,683,928 Mcf contemplated to be made 
in the Upper Peninsula, 64 percent or 4,400,00 Mcf would be sold to Cleveland 
Cliffs, The most that Cleveland Cliffs is willing to pay for the 4,400,000 Mef 
which Michigan Gas proposes to sell it is 52 cents per Mcf. 
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Michigan Wisconsin to build in central Wisconsin a branch 
line which in essential particulars is comparable to the line 
which it proposes for service to the Upper Peninsula, 
and contends that its project ought properly be compared 
with the central Wisconsin project. However, the com- 
pany ignores the numerous differences between the two 
proposals fully discussed in Opinion No. 331, including 
differences of geographic location, relative market stability, 
comparative growth potentials and other factors. In our 
judgment, the facts of record justify a finding that the 
central Wisconsin project is required by the public con- 
venience and necessity. We cannot find on the basis of 
the facts of this record summarized herein and in Opinion 
No. 331 that it would be in the public interest to order 
Michigan Wisconsin to render service to Michigan Gas on 
the basis requested by the latter. 
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Michigan Gas contends that we erred in finding that 
Michigan Wisconsin’s investment of $2,377,194 in main- 
line facilities between Waupaca, Wisconsin, and Menominee, 
Michigan, is for additional capacity solely to serve the 
Upper Peninsula, arguing that we have held, particularly 
in rate cases, that the assignment of incremental costs to 
particular branch lines is of dubious validity. And it con- 
tends that in any event, assuming acceptance of such a 
policy, the sum of $2,377,194 falls short of satisfying the 
10-cent formula for it represents only 5 cents per Mcf from 
Waupaca, whereas the 10-cent formula would require at 
least an additional branch line investment by Michigan 
Wisconsin of $2,077,806. 


The policies we have followed in rate cases do not require 
that, in testing Michigan Gas’ project and the validity of 
its contentions, we must close our eyes to the evidence at 
pages 1947 and 1955 of the transcript that Michigan Wis- 
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consin’s proposal was for the installation on its Waupaca- 
to-Menominee line of capacity attributable to service to 
the Upper Peninsula costing an estimated $2,377,194. The 
Commission’s order issued September 18, 1959, in Matters 
of Northern Natural Gas Company, Docket Nos. G-17484, 
et al., relied on by Michigan Gas, dealt with different facts 
and does not require a contrary result. Important among 
the differences was the fact that it would have been 
virtually impossible, on the record in that case, for the 
Commission to have isolated the main-line facilities re- 
quired to serve the feasible communities from those 
required to serve the infeasible communities. See also 
Commission Opinion No. 321 in the Trunkline Gas Company 
ease, 21 F.P.C. 704 at 711, 712. As to requiring Michigan 
Wisconsin to pay an additional $2,077,806, the possibility 
of its being required to pay this additional sum was not 
considered in its feasibility studies, and there is no evidence 
in this record to show that Michigan Wisconsin’s proposed 


rates are sufficient to permit such an additional sizeable 
investment. 


Michigan Gas alleges that the Commission’s conclusion 
that Michigan Wisconsin should be authorized to sell gas 
to Michigan Gas at the ACQ-1 rate without requiring 
Michigan Wisconsin to construct part of the facilities 
under the 10-cent formula is based upon the following three 
erroneous assumptions: (1) that Michigan Gas sought 
special concessions, (2) that the competing proposal of 
Michigan Consolidated was feasible or in the public in- 
terest, and (3) that Michigan Gas would purchase gas 
from Michigan Consolidated under the latter’s proposal. 


As to the first claimed assumption, it is obvious from 
the foregoing that adoption of either of Michigan Gas’ 
proposals would result in special concessions to it. Either 
Michigan Gas would receive the benefit of added, un- 
justifiable construction of facilities by Michigan Wisconsin, 
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or Michigan Gas would receive a preferential rate not 
justified on the record. As to the second claimed assump- 
tion, Michigan Consolidated’s projected 5.63 percent rate 
of return which the company supported on the record, and 
which would increase in later years, is no lower than that 
of other projects authorized by the Commission; and there 
was testimony by a Michigan Consolidated witness that 
the company could provide service to the 
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Upper Peninsula on an economically feasible basis. As to 
the third claimed assumption, Opinion No. 331 recognizes 
that Michigan Gas has taken the position that it would not 
accept service from Michigan Consolidated on the terms 
proposed. We advanced the contrary hypothesis for 
purposes of considering the feasibility of Upper Peninsula 
service in the event Michigan Gas were to change its 
position, or in the event it did not do so and the customers 
it contemplated serving turned to Michigan Consolidated 
for supplies of gas instead, a not unlikely possibility as 
the record shows.” 


7In fact, the record leaves open the substantial possibility that Michigan 
Gas could and would be willing to render service on the basis of the ACQ-1 
rate without benefit of the 10-cent formula. Typical is the testimony at 
pages 3383 and 3384 of the transcript by a witness of Michigan Gas: 


A. ... Now, to answer your question, I am not prepared, I am sure, 
to answer that question, what we would do under those conditions. Cer- 
tainly that would be a matter that we would have to take up. It would 
be a very serious matter and very serious question. We would have 
to consider it seriously and jointly by the management of the company 
and the directors, I am not able to answer your question directly yes or 
no. 
Q. Well, as the manager of Michigan Gas and Electric, do you or 
would you in looking at a new project automatically rule it out because 
the rate of return in the third year was not greater than 5.1 percent? 

A. Oh, I wouldn’t automatically rule out anything, I don’t think, I 
would want to take a good look at it. A man’s judgment is no better 
than his information. I would just want to take a good look at it, get 
a lot of information out of it, and then make a decision as to what 
I would recommend. 
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Finally, there is no basis in the record for the implica- 
tion made repeatedly in Michigan Gas’ application that 
Michigan Wisconsin and Michigan Consolidated were 
attempting by virtue of their common ownership to subject 
Michigan Gas to an unfair advantage, or that there was 
some impropriety in the failure of Michigan Wisconsin 
to consummate an agreement for the sale of gas to the 
latter. It is reasonable, however, that if the former two 
can render more economic service to the Upper Peninsula 
by virtue of their greater operational flexibility or other 
proper means, the consumer be the one to receive this 
benefit. As we held in Opinion No. 331, it is fair to all 
concerned that Michigan Gas be afforded opportunity to 
expand its operations by purchasing gas from Michigan 
Wisconsin under 
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the same terms and conditions and at the same rate that 


Michigan Wisconsin proposed for the sale of gas to 
Michigan Consolidated. Michigan Gas cannot reasonably 
demand more. 


As to certain modifications which Michigan Gas contends 
are necessary to Opinion No. 331, it appears that the 
sentence beginning in the fifth line from the bottom of 
page 21, mimeo. ed., correctly summarizes the argument 
as stated in Michigan Wisconsin’s brief and that Michigan 
Gas correctly understands its intended import; therefore, 
no modification of that sentence is needed. However, we 
shall adopt the company’s suggestion that ordering para- 
graph (Q) of Opinion No. 331 be modified so as to give 
Michigan Wisconsin’s customers 18 months from October 
31, 1959, within which to construct facilities, the same time 
given Midwestern and Michigan Wisconsin by our order 
issued on November 6, 1959, amending ordering paragraph 
(L) of Opinion No. 331. 
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We shall deny Michigan Gas’ request for a stay of 
Opinion No. 331 and accompanying order ‘‘. . . until final 
order of an appropriate court of appeals shall have been 
entered on a petition for review of said Opinion and order 
filed by Michigan Gas’’. No allegations are made and no 
facts stated to support Michigan Gas’ claim that it ‘‘. . . 
will suffer irreparable injury and, in practical effect, may 
be denied effective court review of the arbitrary and un- 
lawful discriminatory terms of the order and Opinion’’. 
Michigan Wisconsin has accepted the certificate in Opinion 
No. 331 covering the facilities along the Waupaca-to- 
Menominee line for service to the Upper Peninsula whether 
by Michigan Gas or some other company. Since the main- 
line facilities will be available and the gas can be delivered 
upon completion of court review, Michigan Gas can point to 
no injury which it would suffer if it files a petition for 
review of Opinion No. 331 and the order accompanying that 
Opinion. Furthermore, the earliest possible date when 


any gas would be available for serving the Upper Peninsula 
would be in November, 1960, a date far enough in the 
future to permit the Commission to take action, if sub- 
sequent developments warrant it, to protect the interests 
of the customers in the Upper Peninsula. 
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Turning to the application for rehearing filed by the 
Coal Interveners, these parties advance three principal 
arguments to support their request that the Commission 
cancel and set aside Opinion No. 331 and accompanying 
order and deny all the related applications. 


First, the Coal Interveners contend that the Commission 
could not lawfully find, as Section 7(e) requires, that the 
pipeline applicants are able and willing to do the acts and 
perform the service proposed, since Trans-Canada Pipe 
Lines Ltd. (Trans-Canada) has not shown that it can per- 
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form its delivery obligations of 204,000 Mef of gas per 
day for twenty-five years required by its contract with 
Midwestern. They argue that such a showing is par- 
ticularly important in view of the Commission’s lack of 
jurisdiction over this contract, the dependence solely on 
Canadian gas, and the existence of take-or-pay-for pro- 
visions in the contract resulting in a ‘‘tilt”? in the rates 
to be charged by Midwestern. 


In our judgment the record reasonably supports the 
conclusion that the pipeline applicants can successfully 
perform the service they propose. As to the supply of 
gas, in cases too numerous to mention the Commission has 
relied on the reasonable prospects for future acquisitions 
of gas as an additional factor in justifying a finding of a 
reasonable gas supply, and such prospects here, among 
the other factors discussed in Opinion No. 331, justify the 
requisite finding. As to Commission control over the 
Trans-Canada-Midwestern sale, although we think it would 
be unwise to tamper materially with the existing contract, 
we will have ample opportunity under the certificate and 
import provisions of the Act to review the future pro- 
posals involving Canadian gas that will inevitably come 
before us, and as we stated at page 7 of Opinion No. 331, 
‘twe will take appropriate action to assure that the terms 
and conditions of all such proposals, including price pro- 
visions, are consistent with the public interest and required 
by the public convenience and necessity.”’ We did not 
approve the rate tilt complained of but deferred it for 
future consideration so the Coal Interveners are not 
aggrieved by this and other deferrals. 


Second, the Coal interveners contend that the Commission 
failed to exercise its responsibilities under the Act by its 
deferral of final consideration of a rate of return for Mid- 
western’s project, contending that thereby, the Commis- 
sion has in effect permitted the company to set its own 
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rate of return. And they argue that we erred in deferring 
the questions of rate tilt and lateral charges pending a 
year’s operating experience by Midwestern, and in failing 
to prescribe rates in accordance with the formula in the 
Atlantic Seaboard case, 11 F.P.C. 43. It is contended that 
this failure precludes a determination of the propriety of 
Michigan Wisconsin’s rate for at least a year, thus per- 
petuating any inequities and improprieties that may exist 
therein. 


The action we took in deferring consideration of Mid- 
western’s rate of return is no more than the practice we 
have followed in many cases when 
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necessary, of certificating a project conditional upon the 
applicant’s filing with the Commission a plan of financing 
or rates satisfactory to the Commission, or in conformity 
with certain specified requirements respecting rate of 
return of other matters laid down in the certificate order. 
See, e.g., the Commission’s Canadian import Opinion No. 
289 issued November 25, 1955, in Matters of Pacific North- 
west Pipeline Corp., et al., 14 F.P.C. 157; Opinion No. 301 
issued December 28, 1956 in Matters of Houston Texas Gas 
& Oi Corp., 16 F.P.C. 118, aff’d, Florida Economic Ad- 
visory Council v. F.P.C., 251 F. 2d 643 (CADC), cert. den., 
356 U.S. 959. Needless to say, we can and will approve 
only financing and rates that meet the standards of the 
Act. In the circumstances of this case, the disadvantages 
of deferring the matters referred to above are outweighed 
by the advantages of this course of action, including the 
benefits of securing more exact and realistic data. In fact, 
any disadvantages that may exist from such deferral per- 
tain more to the Coal Interveners’ private interest in 
preventing competition with their product than they do to 
the public interests of the customers to be served by the 
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projects certificated in Opinion No. 331, as attested by the 
fact, among others, that no other application for rehearing 
(except that of Michigan Gas) has been filed requesting 
the Commission to deny any part of the projects authorized 
therein. 


Finally, the Coal Interveners contend that Michigan Gas 
at no time gave any indication that the proposal we cer- 
tificated in Opinion No. 331 for service to the Upper 
Peninsula was economically feasible or could be ade- 
quately financed. As indicated in Opinion No. 331 and 
jn this order, although Michigan Gas would prefer its 
own alternatives to the purchase of gas from Michigan 
Wisconsin under the ACQ-1 rate, the record does not 
exclude the reasonable probability that it could and would 
operate successfully under the ACQ-1 rate, and on this 
basis the project would be feasible and financeable although 
barely so. In the light of the unusual circumstances of this 
case we think this is sufficient. 


One point remains. Natural Gas Distributors, Inc.’s 
Exhibit 44 which was presented in the proceeding in Doc- 
ket Nos. G-18313, et al., shows that the third-year volumes 
of gas given on page 27 of Opinion No. 331 for the Com- 
munities of Columbus and Fall River, Wisconsin, are incor- 
rect. Page 7 of Exhibit 44 indicates that the Community 
of Columbus has a third-year maximum-day requirements 
of ‘2,923’ Mef, but pages 26 and 28 of the same exhibit 
reveal that the quantity of gas shown on page 7 for 
Columbus also includes the amount of gas required for 
both Columbus and Fall River. Therefore the quantities of 
gas shown beside Columbus and Fall River on page 27 of 
Opinion No. 331 should be changed to ‘2,341’? Mcf and 
«589°? Mef, respectively making the total for all four com- 
munities listed under ‘‘Natural Gas Distributors, Inc.’’,. a 
volume of “5,900” instead of “6,428” Mef as shown on page 
27. The ‘*Total” for ‘‘Section 7(a) Applicants’’ appearing 
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at the bottom of page 27 should be changed from ‘‘18,282”” 
to ‘17,7547? Mcf. Likewise, the volume shown opposite 
‘Natural Gas Distributors, Inc.’’ in ordering paragraph 
(O) should be changed from ‘‘6,428’’ Mef to ‘‘5,900’? Mef. 
The corresponding figures on pages 15-16 of the Opinion 
should similarly be changed. 


16466 
The Commission further finds: 


The assignments of error and grounds for rehearing 
set forth in the application for rehearing filed by Michigan 
Gas and the Coal Interveners set forth no new facts or 
matters of law which were not fully considered by the 
Commission when it adopted its Opinion No. 331 and 
accompanying order, or which having now been considered 
warrant any change or modification in said opinion and 
order, except for the modifications ordered by paragraph 
(B) below. 


The Commission orders: 


(A) The applications for rehearing and request for stay 
of Opinion No. 331 and accompanying order issued October 
31, 1959, filed herein by Michigan Gas and Electric Com- 
pany and the Coal Interveners on November 30, 1959, are 
hereby denied. 


(B) Opinion No. 331 and accompanying order are hereby 
modified as follows: 


(i) Ordering paragraph (Q) is modified to allow Michi- 
gan Wisconsin’s customers 18 months from October 
31, 1959, within which to construct facilities, the 
same time allowed Midwestern and Michigan Wis- 
consin by our order issued on November 6, 1959, 
amending ordering paragraph (L) of Opinion 
No. 331. 
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(ii) The quantities of gas shown beside Columbus and 
Fall River on page 27 of Opinion No. 331 should be 
changed to ‘2,341’ Mcf and ‘582’? Mef, respec- 
tively, making the total for all four communities 
listed under ‘‘Natural Gas Distributors, Inc.”’, @ 
volume of ‘‘5,900” instead of ‘‘6,428”” Mef as shown 
on page 27. The ‘‘Total’’ for “‘Section 7(a) Appli- 
cants’’ appearing at the bottom of page 27 should be 
changed from ‘‘18,282”’ to “617,754”? Mef. Likewise, 
the volume shown opposite ‘‘Natural Gas Distri- 
butors, Inc.”’ in ordering paragraph (0) should be 
changed from ‘‘6,428’’ Mef to “65,900”? Mef. 


By the Commission. Commissioner Connole dissenting in 
part and concurring in part filed a separate statement. 
Commissioner Hussey not participating. 


/s/ J. H. Gurswe, 
Joseph H. Gutride, 
Secretary. 
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Conxote, Commissioner, dissenting in part and concurring 
in part: 


I dissent from so much of the order that denies recon- 
sideration of our earlier position on service to the upper 
peninsula of the State of Michigan. I believe the appli- 
cation for rehearing filed by Michigan Gas and Electric 
Company sets forth sound grounds on which to conclude 
that our action taken in Opinion No. 331 makes for un- 
lawful discrimination and should be eliminated. At least, 
it seems to me, a reopening of this proceeding should be 
permitted. I believe the ACQ-1 rate requires the avail- 
ability of service to Michigan Gas and Electric without 
the obligation on its part to build the connecting line, 
or if it does build the line, that it be required to do so 
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under the terms of a formula, either consistent with the 
so-called ‘‘10¢ formula’’ or consistent with the terms of a 
formula developed on a record after rehearing on that 
issue alone. 


I concur in the balance of the order. 
Wuium R. Connortz, Commissioner 
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(Received Jan. 15, 1960) 
Application for Extension of Time 
Michigan Gas and Electric Company (Michigan Gas), an 
Intervenor in the above-entitled proceedings, hereby files 
this application for an extension of time from February 1, 
1960, to May 2, 1960, within which to comply with the re- 
quirements of Paragraphs (R)(i) and (B) (ii) of the order 
of the Commission issued October 31, 1959, accompanying 


Opinion No. 331, and in support of this application, Michi- 
gan Gas shows: 


1. By order issued October 31, 1959, in the above-entitled 
proceedings, the Commission directed Michigan Wisconsin 
Pipe Line Company to establish connection at Menominee, 
Michigan, with facilities to be constructed by Michigan Gas 
and to sell and deliver to Michigan Gas through such con- 
nection its natural gas requirements for the Upper Penin- 
sula of Michigan, not to exceed the third year maximum 
daily volumes of 37,200 Mef. 


2. By Paragraph (R) (i) and (ii) the Commission ordered 
Michigan Gas on or before February 1, 1960, to file an 
executed 
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contract for the sale of natural gas by Michigan Gas to 
Cleveland Cliffs Iron Company and satisfactory evidence 
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of authority from the Michigan Public Service Commission 
to construct and operate facilities within the State of 
Michigan. 

3. From October 31, 1959, to November 30, 1959, Michi- 
gan Gas was engaged in the study of Opinion No. 331 and 
the preparation of an application for rehearing. 


4. During the pendency of the application for rehearing, 
between November 30, 1959, and December 29, 1959, Michi- 
gan Gas could not negotiate with Cleveland Cliffs since the 
terms upon which the negotiations might proceed were not 
finally known and Michigan Gas had no reason to believe 
that the terms of Opinion No. 331 would not be modified. 
Michigan Gas was, however, diligently engaged in making 
numerous studies and analyses of the economics of the Up- 
per Peninsula project under the terms and conditions im- 
posed by the Commission as a basis for negotiating a con- 
tract with Cleveland Cliffs. Some studies of this nature had 


been made in connection with an appraisal of the effect of 
Opinion No. 331 on the economics of the Upper Peninsula 
project and in connection with the decision to apply for 
rehearing and in the preparation of the application for 
rehearing. 


5. Also, since November 30, 1959, personnel of Michigan 
Gas has been diligently accumulating and preparing the 
various data 


16472 


required in connection with the preparation of, and sub- 
mission to, the Michigan Public Service Commission of an 
application for authority to construct and operate facilities 
involved in the Upper Peninsula project. 


6. Following the issuance of the Commission’s order of 
December 29, 1959, denying rehearing, representatives of 
Michigan Gas and of Cleveland Cliffs met in Cleveland, 
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Ohio, on January 5, 1960, to explore preliminarily the 
possibilities of negotiating an agreement which might per- 
mit an economically feasible project to be established for 
the Upper Peninsula of Michigan under the terms and 
conditions imposed by Opinion No. 331. 


7. Michigan Gas is submitting to Cleveland Cliffs for its 
consideration, sometime in January, 1960, several proposals. 
These proposals when submitted to Cleveland Cliffs must 
be considered by several groups of officials of Cleveland 
Cliffs with the result that it is evident that the February 
1, 1960, requirement of the October 31 order cannot pos- 
sibly be met. It is the considered opinion of those con- 
cerned with the negotiations, based in part on their experi- 
ence in the negotiations that resulted in the draft of 
contract submitted as Exhibit No. 212 in the proceedings, 
that the proposals cannot be adequately considered and 
agreement reached on a contract before May 2, 1960. 
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8. The extension of time herein applied for will not be 
prejudicial to the rights of any parties to the proceeding. 
No authority to export the Canadian gas to the United 
States has yet been issued and as the Commission noted 
in its order denying rehearing, issued December 29, 1959, 
‘¢the earliest possible date when any gas would be available 
for serving the Upper Peninsula would be in November, 
1960....” 


9. In Opinion No. 331 the Commission held (mimeo. ed., 
p. 23) that it is reasonable that Michigan Gas and Electric 
“the afforded opportunity to expand its operations and pro- 
vide the service of which it has been the principal exponent”’ 
if it can feasibly do so on the basis imposed by the Com- 
mission. At least the extension of time herein applied for, 
to May 2, 1960, is required to afford Michigan Gas that 
opportunity. 
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Wuererore, Michigan Gas and Electric Company prays 
that the Commission extend the time within which Michigan 
Gas and Electric shall comply with the requirements of 
Paragraph (R)(i) and (ii) of the order issued October 31, 
1959, from February 1, 1960, to May 2, 1960. 


Respectfully submitted, 


Micuicax Gas anp Exzcraic ComPaNy 


By Rusen GoupsERe 
Ruben Goldberg, 
Its Attorney 
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Notice of Extension of Time 
(January 29, 1960) 


Upon consideration of the application for extension of 
time filed January 15, 1960, by Counsel for Michigan 
Gas and Electric Company within which to comply with 
the requirements of the Commission’s Opinion No. 331 
and order issued October 31, 1959, to file an executed 
contract for the sale of natural gas by Michigan Gas 
and Electric Company to Cleveland Cliffs Iron Company 
and satisfactory evidence of authority from the Michigan 
Public Service Commission to construct and operate fa- 
cilities within the State of Michigan ; 


An extension is hereby granted to and including May 2, 
1960, within which Michigan Gas and Electric Company 
shall file an executed contract for the sale of natural 
gas to Cleveland Cliffs Iron Company and satisfactory 
evidence of authority from the Michigan Public Service 
Commission to construct and operate facilities within 
the State of Michigan. Paragraph (B)(i) and (ii) of 
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the Commission’s Opinion No. 331 and order issued 
October 31, 1959, is amended accordingly. 


/s/ J. H. Gurawe 
Joseph H. Gutride 
Secretary 


16482 
(Received Apr. 4, 1960) 


Application for Stay of Paragraphs (Q) and (R) of Order Issued 
October 31, 1959, as Amended, Pending Review 

Michigan Gas and Electric Company (Michigan Gas), 
an Intervenor in the above-entitled proceedings, hereby 
files this application for a stay of the requirements of Para- 
graphs (Q) and (R)(i) and (R)(ii) of the order of the 
Commission issued October 31, 1959, as amended, until 60 
days after final disposition’ of the proceedings for review 
initiated by Michigan Gas in Michigan Gas and Electric 


Company v. Federal Power Commission, C.A.D.C., No. 15, 
592. 


In support of this application, Michigan Gas, shows: 


1. By order issued October 31, 1959, in the above-entitled 
proceedings, the Commission directed Michigan Wisconsin 
Pipe Line 

16483 
Company (Michigan Wisconsin) to establish connection at 
Menominee, Michigan, with facilities to be constructed by 
Michigan Gas and to sell and deliver to Michigan Gas 
through such connection its natural gas requirements for 


1¢¢Final disposition’? shall mean the entry of judgment by the D. C. Court 
of Appeals and (1) the expiration of the time for filing a petition for a writ 
of certiorari without the filing thereof, or (2) if a petition has been filed, 
the denial thereof, or (3) if filed and granted, a decision by the Supreme 
Court on the merits of the petition. 
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the Upper Peninsula of Michigan, not to exceed the third 
year maximum daily volumes of 37,200 Mef, under Michi- 
gan Wisconsin’s ACQ-1 Rate Schedule. In so doing, the 
Commission, however, declined to require Michigan Wis- 
consin either to apply its branch-line extension practice 
or to provide a compensating, different rate schedule in 
recognition of the differing terms and conditions of the 
service. 


2. In the hearing before the Commission, the Commission 
was advised that the proposed agreement (Exhibit No. 212) 
between Michigan Gas and Cleveland Cliffs Iron Company, 
a major potential customer of gas in the Upper Peninsula, 
for the purchase of gas by Cleveland Cliffs from Michigan 
Gas, in the event that the Commission directed Michigan 
Wisconsin to make gas available to Michigan Gas for the 
Upper Peninsula of Michigan, was predicated, at least as 
far as Michigan Gas was concerned, upon the Commission’s 
directing Michigan Wisconsin to furnish gas to Michigan 
Gas on either of Michigan Gas’ alternative proposals. 


3. In Paragraph (Q) of the order issued October 31, 1959, 
the Commission provided that its direction to Michigan 
Wisconsin ‘‘shall have no force and effect’’ in the event 
Michigan Gas ‘‘fails 
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to construct and place its project in operation to the extent 
of being able to receive service from Michigan Wisconsin 
within one year? from the date on which this order issues, 
unless otherwise shown for good cause’’. 


4. By Paragraph (R) of said Order the Commission 
further provided that the ‘‘direction * * ° to Michigan 
Wisconsin to establish connection and sell gas to Michigan 


2 By its Order issued December 29, 1959, denying rehearing, the Commission 
changed ‘‘one year’? to ‘18 months’’ from October 31, 1959. 
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Gas shall have no force or effect in the event Michigan Gas 
does not’’ on or before February 1, 1960, file with the Com- 
mission (1) a contract, satisfactory to the Commission, 
‘tof at least ten years’ duration signed by and covering 
the sale of natural gas to Cleveland Cliffs Iron Company”’, 
and (2) satisfactory evidence that Michigan Gas ‘‘has 
secured from the Michigan Public Service Commission the 
necessary authorizations pertaining to the construction and 
operation of facilities within the State of Michigan and 
has met such other requirements of Michigan law as may 
apply.’ 
16485 


5. Thereafter, Michigan Gas filed a timely application for 
rehearing on the ground that the Commission’s failure to 
require Michigan Wisconsin to extend its branch line ex- 
tension practice or to provide a rate differential was un- 
lawfully discriminatory to Michigan Gas and the Upper 
Peninsula of Michigan. By order issued December 29, 
1959, the application for rehearing was denied, Commis- 
sioner Connole dissenting. 


6. While protesting the discriminatory terms of the Com- 
mission’s Order and taking such steps as were necessary 
to protect its right to seek review thereof, Michigan Gas 
nevertheless undertook to determine whether a contract 
could be negotiated with Cleveland Cliffs under the terms 
and conditions prescribed by the Commission and an eco- 
nomically feasible project established. 


7. Michigan Gas diligently engaged in making numerous 
studies and analyses of the economics of service to the 
Upper Peninsula of Michigan under the terms and con- 
ditions of the Commission’s Order as a basis for negotiating 
with Cleveland Cliffs. Michigan Gas met with officials of 


3On application of Michigan Gas, the Commission extended the February 
1, 1960, deadline to May 2, 1960, with respect to both requirements. 
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Cleveland Cliffs in Cleveland, Ohio, on January 5, 1960, to 
explore preliminarily two proposals which were the result 
of studies made up to that date. Michigan Gas agreed at 
the conference to formulate its proposals in writing and to 
present them to Cleveland Cliffs for consideration. 
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8. In the meantime, because of the February 1, 1960, 
deadline which the Commission had fixed and the status 
of the negotiations with Cleveland Cliffs, Michigan Gas ap- 
plied to the Commission for an extension of that date to 
May 2, 1960. The extension was granted on January 29, 
1960. 

9. On January 23, 1960, Michigan Gas submitted its pro- 
posals to Cleveland Cliffs. When it appeared, however, 
that an answer on the proposals would not be received 
from Cleveland Cliffs before the expiration of the time for 
filing a petition for review of the Commission’s Orders of 
October 31 and December 29, 1959, Michigan Gas on Feb- 
ruary 26, 1960, one day before its time expired, filed its 
petition for review in order to preserve its right of review 
in the event a contract could not be negotiated with Cleve- 
land Cliffs because of the terms and conditions of service 
imposed by the Commission. 

10. Thereafter, on March 17, 1960, Cleveland Cliffs re- 
jected the proposals tendered by Michigan Gas because 
Cleveland Cliffs concluded from the proposals that the cost 
of gas to it would be in excess of the rates provided in 
the agreement (Exhibit No. 212) presented in the hearing. 
In the hearing a witness for Cleveland Cliffs testified that 
the rates in the agreement represented the maximum limit 
which Cleveland Cliffs would agree to. 
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Michigan Gas is still exploring possible avenues for 
working out a satisfactory contract. Whether a satisfac- 
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tory contract can be worked out under the present terms 
and conditions of the Commission order is highly problem- 
atical. It may be that such a contract can be arranged 
only if gas is made available for the service to the Upper 
Peninsula on the same basis that gas is made evailable 
to all other customers of Michigan Wisconsin which means 
removal of the discriminatory terms and conditions of the 
order through court review. 


11. If Michigan Gas is unable to satisfy the condition of 
the Commission’s order regarding the submission of a 
satisfactory contract on or before May 2, 1960, the Com- 
mission’s direction to Michigan Wisconsin to sell natural 
gas to Michigan Gas for service to the Upper Peninsula 
of Michigan, under terms and conditions of the Commis- 
sion’s order issued October 31, 1959, will become a nullity. 


12. If this occurs, Michigan Gas will be deprived of the 
right of review guaranteed by Section 19(b) of the Natural 
Gas Act and Section 10 of The Administrative Procedure 
Act. Accordingly, a stay of Paragraphs (Q) and (R) of 
the Order issued October 31, 1959, is necessary to preserve 
and make effective Michigan Gas’ right of review and its 
status and rights under said order pending conclusion of 
the review proceedings. 
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The stay is also necessary in aid of, and to protect, 
the Court’s review jurisdiction, which Michigan Gas has 
properly and timely invoked, and to preserve the effective- 
ness of any judgment in favor of Michigan Gas that it 
may enter upon review of the orders. 


13. Unless Paragraphs (Q) and (R) of the Order issued 
October 31, 1959, are stayed pending conclusion of the re- 
view proceedings, Michigan Gas and the public of the Upper 
Peninsula, whose rights, including its own, Michigan Gas 
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here represents and seeks to vindicate (Scripp-Howard 
Radio v. F.C.C. 316 U.S. 4, 15) will be irreparably injured. 


In the event that the D. C. Court of Appeals subsequently 
enters a judgment in favor of Michigan Gas on the merits 
of these review proceedings, unless a stay has been entered, 
Michigan Gas and the public of that area will be de- 
prived of the benefits and advantages of natural gas which 
no suit for damages could possibly measure and vindicate. 

Wurnrerore, Michigan Gas prays that: 

1. The Commission enter an order staying the require- 
ments of Paragraphs (Q) and (R)(i) and (B)(ii) of the 
Commission’s order issued October 31, 1959, as amended, 
until 60 days after final disposition, as hereinabove defined, 
of the proceedings for review 
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initated by Michigan Gas in Michigan Gas and Electric 


Company v. Federal Power Commission, C.A.D.C., No. 
15,592. 


2. Michigan Gas have such other and further relief as 
may be just and equitable. 


Respectfully submitted, 
Micrican Gas anp Exectric Company 


By Revsen GoLpsers 
Reuben Goldberg 
Its Attorney 
439 Wyatt Building 
Washington 5, D. C. 
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Docketed April 7, 1960 
Order Granting Stay 
(Issued April 7, 1960) 


On April 4, 1960, Michigan Gas and Electric Company 
(Michigan Gas) filed an application for stay of Paragraphs 
(Q) and (R) of the Commission’s order accompanying 
Opinion No. 331 issued October 31, 1959, in the above- 
entitled proceedings, pending final decision’ upon the peti- 
tion for review filed by Michigan Gas on February 26, 
1960, in the United States Court of Appeals for the District 
of Columbia Circuit (No. 15592). 


Paragraph (Q), as amended, provides that Paragraph 
(O), which granted Michigan Gas and other interveners 
allocations of gas pursuant to Section 7(a) of the Natural 
Gas Act, ‘‘shall have no force or effect’’ as to such inter- 
veners unless they shall have constructed the facilities nec- 
essary to receive gas from Michigan Wisconsin Pipe Line 
Company within 18 months from the issuance date of the 
order. Paragraph (R) provided that Paragraph (0) ‘‘shall 
have no force or effect’’ as to Michigan Gas unless by Feb- 
ruary 1, 1960, Michigan Gas (1) shall have filed with the 
Commission a ten-year contract with Cleveland Cliffs Iron 
Company satisfactory to the Commission and (2) shall 
have filed with the Commission satisfactory evidence show- 
ing that Michigan Gas has secured the requisite authoriza- 
tions from the Michigan Public Service Commission per- 
taining to the construction and operation of natural-gas 


1 Final disposition shall mean the entry of judgment by the United States 
Court of Appeals for the District of Columbia Cireuit and (1) expiration of 
the time for filing a petition for a writ of certiorari without the filing 
thereof, or (2) if a petition has been filed, the denial thereof, or (3) if filed 
and granted, a decision by the Supreme Court on the merits of the petition. 
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facilities by Michigan Gas within the State of Michigan 
By notice issued by the Secretary on January 29, 1960, the 
date for Michigan Gas’ compliance with Paragraph (R) 
was extended from February 1, 1960 to May 2, 1960. 
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The Commission finds : 


It is appropriate in the public interest that Michigan 
Gas’ application for stay of Paragraph (R) and Paragraph 
(Q), insofar as Paragraph (Q) pertains to Michigan Gas, 
of the Commission’s order accompanying Opinion No. 331 
issued October 31, 1959, be stayed pending review as 
hereinafter ordered. 


The Commission orders: 


(A) The requirements of Paragraph (Q), insofar as 
Paragraph (Q) pertains to Michigan Gas, and Paragraph 


(R) of the Commission’s order accompanying Opinion No. 
331 issued October 31, 1959, as amended, are hereby stayed 
until 60 days after final disposition, as hereinbefore defined, 
of the proceedings for review initiated by Michigan Gas 
in Michigan Gas and Electric Company v. F. P. C., CADC 
No. 15592. 


(B) All other provisions of the Commission’s order 
accompanying Opinion No. 331 issued October 31, 1959, 
shall remain unchanged. 


By the Commission. 


/s/ J. H. Gurewe 
Joseph H. Gutride, 
Secretary. . 


‘ax MLEOTRIG. COMPANY; 


QUESTIONS PRESENTED 


1. Whether unlawful discrimination prohibited by the 
Natural Gas Act results from an order of the Federal 
Power Commission which provides for deliveries of gas 
by Michigan Wisconsin Pipe Line Company to Michigan 
Gas and Electric Company for service to the Upper Penin- 
sula of Michigan at Michigan Wisconsin’s pipeline at 
Menominee, Michigan, and requires Michigan Gas to con- 
struct the entire branch line facilities from Menominee to 
the city gates in the Upper Peninsula, but at the same 
time requires Michigan Gas to pay the same rate for such 
‘¢pipeline’’ delivery that all other customers of Michigan 
Wisconsin pay for delivery of gas all the way to the city 
gates over branch lines constructed and operated by Michi- 
gan Wisconsin or constructed part of the way by Michigan 
Wisconsin in accordance with its established branch line 
extension policy and practice. 


2. Whether adoption of either of the two alternative 
proposals advanced by Michigan Gas during the adminis- 
trative hearings would have been appropriate as a means 
to eliminate the unlawful discrimination and accord Michi- 
gan Gas the requisite equality of treatment with other 
customers of Michigan Wisconsin. 


3. Is it sufficient for the Commission in discharging its 
responsibility under the Natural Gas Act to eliminate un- 
lawful discrimination to limit its consideration to certain of 
the proposals for such elimination advanced by Michigan 
Gas without itself undertaking to formulate means for 
eliminating the discrimination if dissatisfied with these 
proposals, 

4, Did the Commission err in refusing to consider a pro- 


posal advanced by Michigan Gas in its application for re- 
hearing for elimination of the unlawful discrimination. 


Questions Presented. 
Jurisdiction 

Statement of the Case 
Points Relied Upon 
Summary of Argument 


I.The Commission’s order requiring Michigan 
Gas to take gas for the Upper Peninsula at 
Menominee under Mich Wis’ ACQ Rate Schedule 
unlawfully discriminates against Michigan Gas 
and the consumers in the Upper Peninsula .... 


A. The Commission’s order results in unlawful 
discrimination under the Commission’s own 
precedents 


1. Michigan Wisconsin Pipe Line Co., 9 F.P.C. 
127 (1950), and other Commission deci- 
sions establish the existence of unlawful 
discrimination here 


2.The Commission’s purported distinctions 
between the instant facts and those in- 
volved in the 1950 Michigan Wisconsin case 
are without substance 


. Consolidated’s proposal to take gas for the 
Upper Peninsula at Menominee under the 
ACQ Rate Schedule does not justify the Com- 
mission’s order here 


1. Acquiescence in unlawful discrimination 
provides no basis for Commission sanction 
thereof 


2 The affiliation between Mich Wis and Con- 
solidated emphasizes the impropriety of 
the Commission’s reliance on Consoli- 
dated’s acquiescence 


. The other grounds invoked by the Commis- 
sion do not justify the unlawful discrimina- 
tion against Michigan Gas and the consumers 
in the Upper Peninsula 


Index Continued. 


Page 
1. The decisions cited in the Commission’s 
order do not pass on the question 


2. Zone rate principles are inapplicable here 


IL. Michigan Gas’ alternative proposals would have 
eliminated the unlawful discrimination and re- 
sulted in equality of treatment 


A. The ACQ Proposal 


1. Under Michigan Gas’ ACQ Proposal, the 

Upper Peninsula market would be on a 

arity with other customers served under 
the ACQ Rate Schedule 


2. The 10-cent formula is not limited to short 
laterals 


(a) The 10-cent formula itself contains no 
such limitation 


(b) Mich Wis’ proposal to bear the full 
costs of the Wausau-Merrill-Antigo 
line emphasizes the impropriety of 
reading a ‘‘short lateral’’ limitation 
into the 10-cent formula 


3. Mich Wis’ investment in the Waupaca- 
Menominee line does not justify refusal to 
apply the 10-cent formula 

. The DCQ Proposal 

1. The DCQ Proposal advanced by Michigan 
Gas as an alternative solution appropri- 
ately provides a ‘‘differential in rates be- 
cause of differing conditions of delivery or 
service’’ 

2. The DCQ Proposal would not discriminate 
in favor of Michigan Gas and the Upper 
Peninsula 


III. The Commission failed to discharge its responsi- 
bility not to permit unlawful discrimination .... 45 


Conclusion 


Index Continued. 
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IN THE 


United States Court of Appeals 


For rae Disraicr or Cotumsia Crecurr 
No. 15,592 


Micutcan Gas anp Execrric Company, Petitioner 


Vv. 


FreperaL Power Commission, Respondent 
Micuican Wisconsts Pree Live Company, Intervenor 


On Petition to Review Orders of the Federal Power Commission 


BRIEF FOR PETITIONER 


JURISDICTION 


Michigan Gas and Electric Company (Michigan Gas) 
seeks review in this case under Section 19(b) of the Natural 
Gas Act (15 U.S.C. 717r(b)) and Section 10 of the Adminis- 
trative Procedure Act (60 Stat. 237, 5 U.S.C. 1009) of 
an order of the Federal Power Commission and accompany- 
ing Opinion No. 331, issued October 31, 1959, in a pro- 
ceeding entitled ‘‘In the Matters of Midwestern Gas Trans- 
mission Company, Michigan Wisconsin Pipe Line Company, 
Docket Nos. G-18313, G-18314, G-18315, G-18316’’ and of 
an order issued on December 29, 1959, in the same pro- 
ceedings denying an application for rehearing, timely filed 
by Michigan Gas, of the October 31, 1959, order and opinion. 
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By its opinion and order of October 31, 1959, the Com- 
mission, among other things, directed Michigan Wisconsin 
Pipe Line Company (Mich Wis) to deliver and sell natural 
gas to Michigan Gas for resale in the Upper Peninsula 
of Michigan but on terms and conditions which unlawfully 
discriminated against Michigan Gas and the consumers in 
the Upper Peninsula (Tr. 16273-16312). Michigan Gas 
filed an application for rehearing on November 30, 1959 
(Tr. 16372-16406), and by its order of December 29, 1959, 
the Commission denied rehearing (Tr. 16454-16467). On 
February 26, 1960, Michigan Gas filed its petition in this 
Court to review and set aside these orders to the extent 
that they are unlawfully discriminatory against Michigan 
Gas and the Upper Peninsula. 


STATEMENT OF THE CASE 


Michigan Gas, Petitioner herein, is a Michigan corpora- 
tion, operating gas and electric properties in the State of 
Michigan (Tr. 3278-3279). For at least a half century, 
Michigan Gas has been operating manufactured gas prop- 
erties in the Upper Peninsula of Michigan,’ one of the 
few remaining areas in the country still without natural 
gas service (Tr. 3280). At present, Michigan Gas operates 
manufactured gas properties in three Upper Peninsula 
communities, Marquette, Negaunee, and Ishpeming (Tr. 
3280).? 

Michigan Gas is the only gas distribution utility author- 
ized to distribute natural gas in the Upper Peninsula and 
is also the only gas distribution utility with franchises 
to render natural gas distribution service in Marquette, 


1 The Upper Peninsula of Michigan consists of Michigan’s fifteen northern- 
most countics, bounded on the south by the State of Wisconsin and on all 
other sides by Lakes Superior, Huron and Michigan and connecting waters 
(Tr. 3087). 


2In addition, in the southwestern or Lower Peninsula area of Michigan, 
Michigan Gas serves electricity in 2 four-county area through an integrated 
electric transmission system and natural gas to fourteen communities (Tr. 
3279), purchasing its entire natural gas requirements therefor from Michigan 
Wisconsin Pipe Line Company (Tr. 3279). 
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Negaunee, Ishpeming, Gladstone, Kingsford, Norway, and 
Iron Mountain (Tr. 3284).* 

With the natural gas, which the Federal Power Commis- 
sion (Commission) directed Mich Wis to sell to it, Michigan 
Gas, proposes to replace the existing manufactured gas 
service in Marquette, Negaunee, and Ishpeming with na- 
tural gas service; to provide natural gas service in Glad- 
stone, Kingsford, Norway, and Iron Mountain which are 
presently without any type of gas service; to sell natural 
gas to the City of Escanaba, which presently operates a 
municipal manufactured-gas distribution system, for resale ; 
and to sell natural gas to Cleveland Cliffs Iron Company 
(Cleveland Cliffs), the largest merchant producer of iron 
ore in the United States, for use in connection with its 
process whereby low-grade iron ore is upgraded through the 
manufacture and baking of iron ore pellets (Tr. 541-544, 
3283). Michigan Gas estimated that the annual third-year 
firm requirements of this service was 6,683,928 Mef of gas.* 

For more than five years prior to the entry of the order 
here involved, Michigan Gas was the only gas distribution 
utility interested in securing the benefits of natural gas 
for the Upper Peninsula. Michigan Gas has expended a 
substantial sum (over $100,000) in these efforts (Tr. 3290). 
Despite early pre-emptory rebuffs by potential suppliers 
of natural gas, including Mich Wis, Michigan Gas per- 
sisted in its efforts through market studies and sur- 
veys, meetings, conferences, and interventions in pro- 
ceedings before the Commission (Tr. 3290-3296). 

As a consequence of these efforts and intervention in 
American Louisiana Pipe Line Company, et al., Doc- 
kets Nos. G-2306, et al., 20 F.P.C. 575 (1958), to require the 
certificate applicants in that proceeding to sell natural 


3 Michigan Gas has 30-year irrevocable franchises in all but two of these 
communities in the Upper Peninsula. In Norway and Kingsford, it has 30-year 
franchises which can be made irrevocable by the holding of an election (Tr. 
3284; Ex. No. 200, Tr. 15004-15028). Michigan Gas did not consider it neces- 
sary to incur the expense of an election in view of the irrevocable franchise 
in the neighboring city of Iron Mountain (Tr. 3285). 


4 Interruptible requirements of 2,932,143 Mcf of gas were not provided for 
by the Commission’s order. 
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gas to Michigan Gas for the Upper Peninsula, the 
Commission, in denying the competing applications of Mid- 
western Gas Transmission Company (Midwestern) and 
Mich Wis for authority to serve markets in central Wis- 
consin, stated that it would expect new app ications to make 
provision for a natural gas supply at wholesale to the 
Upper Peninsula (20 F.P.C. at 593). 

Thereafter, upon entering an agreement with Midwest- 
ern to purchase Canadian gas from Midwestern, Mich 
Wis entered into negotiations with Michigan Gas for the 
sale of some of this gas for service to the Upper Penin- 
sula (Tr. 3301-3302). At all times prior to and dur- 
ing the negotiations, Mich Wis proposed to construct 
thenecessary facilities in the Upper Peninsula to pro- 
vide city-gate service, ie., delivery to Michigan Gas at 
the outskirts of the various communities to be served 
(Tr. 1835, 3302-3303; Ex. No. 202, Tr. 15030-15051). Ata 
time when Mich Wis was indicating that the negotiations 
were on the verge of successful completion, Mich Wis ab- 
ruptly and suddenly reneged on its proposals to Michigan 
Gas (Tr. 3303-3304) and, shortly thereafter Mich Wis filed 
an application with the Commission to sell the natural gas 
requirements of the Upper Peninsula to its sister com- 
pany, Michigan Consolidated Gas Company (Consolidated) 
(Tr. 15525-15537) 5 

5 Consolidated had at no time previous shown any interest in serving the 
Upper Peninsula (Tr. 3095, 3292, 3296-3297, 3304). It has no properties or 
operations there. Indeed, its principal market arca is in Detroit, some 400 
miles away. Both Consolidated and Mich Wis are wholly-owned subsidiaries 
of American Natural Gas. 

Mich Wis’ sudden termination of its negotiations with Michigan Gas for 
delivery of gas at the city gates of the Upper Peninsula and injection of 
Consolidated, its sister company, is explicable as to Mich Wis only as an effort 
to insulate itself from its established branch line extension practice (Tr. 3314). 
From Consolidated’s viewpoint, if its rates for service to the Upper Peninsula 
resulting from the burden of the entire cost of the branch lines were too high 
and made the project infeasible, Consolidated stood to gain a substantial 
volume of gas needed for its Detroit market, a need which was particularly 
acute in view of Consolidated’s loss of gas as a result of the Commission’s 
authorization to Panhandle Eastern Pipe Line Company to abandon service 
to Consolidated (Michigan Consolidated Gas Company v. Federal Power Com- 
mission, No. 14975, decided April 29, 1960, U.S. App. D.C, 

F. 2d ). Consolidated’s agreement with Mich Wis provided that Con- 
solidated could purchase for its Detroit market all of the gas destined for the 


Upper Peninsula if the Upper Peninsula project failed (Ex. No. 57 Tr. 4432; 
see also Tr. 3305). is : eer 
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Under this application Mich Wis reneged on its earlier 
proposals to build the facilities and deliver the gas to 
communities in the Upper Peninsula at the city gates. In- 
stead Mich Wis proposed to deliver the gas to its sister 
company, Consolidated, at Menominee, Michigan, and Con- 
solidated would construct and operate the entire branch 
line facilities from Menominee, north to the town borders 
of the communities in the Upper Peninsula. In turn, Con- 
solidated proposed to sell gas to Michigan Gas to meet 
the firm requirements of the seven communities and to re- 
serve to Consolidated the direct gas sales to Escanaba and 
Cleveland Cliffs to meet the firm requirements of these 
two buyers (Tr. 469). Consolidated alleged that because 
the average cost of the gas purchased and of transport- 
ing the gas from Menominee to points of delivery in the 
Upper Peninsula was 58 cents per Mef, Consolidated would 
charge Cleveland Cliffs at a rate of 52 cents per Mef and 
Escanaba and Michigan Gas at a rate of 70 cents per 
Mef (Tr. 472, 2807, 3305-3306). 

Michigan Gas intervened in opposition to this proposal 
(Tr, 15929-15938). In addition to urging that the Upper 
Peninsula should be served by Michigan Gas rather than 
Consolidated, Michigan Gas asserted that the proposal re- 
sulted in unlawful discrimination prohibited by Section 4(b) 
of the Natural Gas Act in that under the Mich Wis pro- 
posal the Upper Peninsula market would be required 
through rates to bear the burden of the entire cost of the 
branch line from the pipeline delivery point (Menominee) 
and pay Mich Wis the same rate for such pipeline de- 
livery that all other customers of Mich Wis pay for de- 
livery of gas to them over branch lines constructed by 
Mich Wis all the way to the city gate or constructed part 
of the way by Mich Wis in accordance with its established 
branch line extension policy and practice. Michigan Gas 
also asserted, and demonstrated at the Commission hear- 
ings, that the rate proposed by Consolidated, resulting 
from the burden of the cost of the total branch line facil- 
ities, economically precluded the purchase of gas from 
Consolidated (Tr. 3309). 


6 


Conforming with the principles previously established 
by the Commission in a parallel situation in 1950 for the 
elimination of such unlawful discrimination, (coincidentally 
also involving Mich Wis and Michigan Gas (Michigan Wis- 
consin Pipe Line Co., 9 F.P.C. 127, 134)) Michigan Gas 
proposed that if the Upper Peninsula markets were to 
be required to pay the same rate to Mich Wis for gas 
as all other customers, Mich Wis’ branch line practice of 
constructing its own extensions to deliver at city gates 
inherent in the establishment of such rate should be applied 
to the Upper Peninsula, or in the alternative, if the Upper 
Peninsula market were to receive delivery at the Mich Wis 
pipeline (at Menominee) with the burden of the branch 
line construction to city gates borne by the Upper Penin- 
sula, there should be an appropriate differential in rates 
because of the different conditions of delivery or service 
(Tr. 3313-3314). 

While the Commission in its order and accompanying 
Opinion No. 331, issued October 31, 1959, directed Mich 
Wis to deliver gas for the Upper Peninsula to Michigan 
Gas, rather than to Consolidated (Tr. 16288, 16295, 16296, 
16305, 16311), it declined to require Mich Wis either to 
apply its consistent prior branch line extension policy 
and practice or, in the alternative, to provide a compensat- 
ing, different rate in recognition of the different terms 
and conditions of the service (Tr. 16296, 16312). Instead, 
it directed Mich Wis to deliver gas for the Upper Peninsula 
to Michigan Gas at Menominee, leaving Michigan Gas 
to bear the full costs of constructing and operating the 
branch lines to the various communities in the Upper Penin- 
sula ‘while paying a rate which in every other instance in- 
volved city-gate service or delivery at the end of a branch 
line (Tr. 16296, 16312).° 

6 Simultancously, however, and in startling contrast to the treatment accorded 


Michigan Gas and the consumers of the Upper Peninsula, the Commission 
authorized Mich Wis to construct and operate 103.4 miles of branch lines to 


ee city-gate service under the same rate to various communities in the 
iseonsin River Valley, including a 71-mile branch line to Wausau—Antigo- 
Merrill (Ex. No. 2, Tr. 3835; Tr. 16308). In addition, it granted the request 
of other customers for gas to serve new communities under the same rate and 
in connection therewith, directed Mich Wis to construct branch lines for such 
tenis in accordance with its branch line extension practice (Tr. 16307, 16311- 
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Michigan Gas, on November 30, 1959, filed an applica- 
tion for rehearing (Tr. 16372-16406) in which it demon- 
strated that this determination of the Commission resulted 
in unlawful discrimination against Michigan Gas and the 
consumers of the Upper Peninsula. The Commission, how- 
ever, by order issued December 29, 1959, denied Michigan 
Gas’ application for rehearing (Tr. 16454-16466). Com- 
missioner Connole, dissenting, said (Tr. 16467) : 


I dissent from so much of the order that denies re- 
consideration of our earlier position on service to the 
upper peninsula of the State of Michigan. I believe the 
application for rehearing filed by Michigan Gas and 
Electric Company sets forth sound grounds on which 
to conclude that our action taken in Opinion No. 331 
makes for unlawful discrimination and should be elim- 
inated. At least, it seems to me, a reopening of this 
proceeding should be permitted. I believe the ACQ-1 
rate requires the availability of service to Michigan 
Gas and Electric without the obligation on its part to 
build the connecting line, or if it does build the line, 
that it be required to do so under the terms of a 
formula, either consistent with the so-called ‘‘10¢ for- 
mula’’ or consistent with the terms of a formula de- 
veloped on a record after rehearing on that issue alone. 


POINTS RELIED UPON 


1. The Commission erred in holding that its direction to 
Mich Wis to leave the gas for the Upper Peninsula at 
Menominee under Mich Wis’ ACQ Rate Schedule rather 
than to deliver the gas to Michigan Gas at the end of a 
branch line constructed into the Upper Peninsula as re- 
quired by the ACQ Rate Schedule does not result in unlaw- 
ful discrimination against Michigan Gas and the consumers 
in the Upper Peninsula, in violation of Section 4(b) of the 
Natural Gas Act. 

2. The Commission erred in failing to require application 
of Mich Wis’ branch line extension practice to the Upper 
Peninsula market or, in the alternative, to provide an off- 
setting rate differential, as proposed by Michigan Gas, dur- 
ing the administrative hearing, as a means of eliminating 
the unlawful discrimination. 
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3. The Commission erred in holding that by its alterna- 
tive proposals Michigan Gas was seeking special conces- 
sions for itself and the consumers of the Upper Peninsula. 

4. The Commission erred in assuming that its responsi- 
bility to eliminate undue discrimination was discharged 
with its rejection of Michigan Gas’ proposals and in failing 
to take appropriate steps to eliminate the unlawful dis- 
crimination on the basis of the record already made and 
if the record were inadequate for that purpose, to reset 
the case for further hearings on that issue. 

5. The Commission erred in rejecting without considera- 
tion or reason the additional proposal advanced in Michigan 
Gas’ application for rehearing to eliminate the unlawful 
discrimination 


SUMMARY OF ARGUMENT 


The basic question here is a simple one (whether the 
Commission’s order requiring Michigan Gas to take the 
gas for the Upper Peninsula at Menominee under the terms 
and conditions specified in the order results in unlawful 
discrimination), requiring no extensive examination or 
analysis of the evidence for its proper resolution. The 
critical facts which are undisputed, clearly reveal unlawful 
discrimination under established Commission precedents. 
The complex appearance which the Commission’s opinion 
and order seek to give this simple issue results from the 
Commission’s interjection of inapplicable general principles 
and unsound, alleged factual considerations; all in an effort 
to cloak the discriminatory treatment in the robes of equity 
and to disparage the proposals of Michigan Gas for elimi- 
nating the unlawful discrimination. 
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A. All customers (except Michigan Gas under the order 
here on review) served under Mich Wis’ ACQ Rate Sched- 
ule, regardless of their location on the pipeline system, their 
status as a new or old customer, or the economic character- 
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istics of their markets, are entitled to, and receive service 
either at the city gate over facilities entirely constructed 
and operated by Mich Wis or at the terminus of a branch 
line constructed by Mich Wis in accordance with its branch 
line extension practice, commonly known as Mich Wis’ 10- 
cent formula. 

The rates incorporated in the ACQ Rate Schedule are de- 
signed to cover the cost of service represented by Mich 
Wis’ investment in branch line facilities ; consequently, this 
branch line extension practice is inherent in, an integral 
part of, and establishes the terms and conditions of service 
upon which customers paying that rate are entitled to re- 
ceive service. The validity of these considerations has been 
recognized and enforced—except in the instance of Michi- 
gan Gas—by the Commission itself in its order in this 
ease. The 10-cent formula was established with Commis- 
sion sanction to make feasible, through a sharing of the 
cost of the branch line facilities, service to new areas 
which would otherwise be infeasible. 

In the light of these requirements of the ACQ Rate Sched- 
ule and the purposes of the branch line extension practice, 
the Commission’s order directing Mich Wis to leave the gas 
at Mich Wis’ pipeline at Menominee, Michigan, for the 
Upper Peninsula of Michigan under the ACQ Rate Sched- 
ule, and requiring Michigan Gas to construct the neces- 
sary branch line from Menominee to the city gates in the 
Upper Peninsula and pay the rate which requires Mich 
Wis to build the branch lines in accordance with its branch 
line extension practice is patently unlawful discrimination 
in violation of Section 4(b) of the Natural Gas Act. 

The fact that unlawful discrimination thereby results is 
clear from Commission precedents which consistently hold 
that the charging of the same rate for different conditions 
of delivery or service constitutes unlawful discrimination 
under the Act. Thus in Michigan Wisconsin Pipe Line 
Company, 9 F'.P.C. 127 (1950), the Commission in rejecting 
a virtually identical proposal of Mich Wis, and requiring 
delivery at the city gate in accordance with the branch line 
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extension practice, ruled unequivocally that Mich Wis’ pro- 
posal to charge the same rate for pipeline service as paid 
by other customers for city-gate service would ‘‘* * * result 
in undue discrimination against these * * * customers and 
will give an undue preference and advantage to other cus- 
tomers of Michigan Wisconsin’”’ (9 F.P.C. at 135). The 
Commission, accordingly then ruled that Mich Wis should 
eliminate the unlawful discrimination either by ownership 
and operation of the necessary branch lines or by a differen- 
tial in the rate to give effect to the different conditions of 
delivery and service (9 F-.P.C. at 135-136). See, also, 
Northern Natural Gas Company, 11 F.P.C. 174 (1952) ; 
San Juan Pipe Line Co., 9 F.P.C. 170, 185 (1950) ; Otter 
Tail Power Co., 2 F.P.C. 134, 140-145 (1940) ; Panhandle 
Eastern Pipe Line Co., 10 F.P.C. 328, 339 (1951). 

Contrary to the Commission, this 1950 Michigan Wis- 
consi decision is not distinguishable as limited to only 
relatively short branch lines. The length of the branch 
line was not even referred to in the Commission’s holding 
there. The basic ruling was simple: that unlawful dis- 
crimination would result under Mich Wis’ proposal that 
the same rate be paid for both pipeline and city-gate 
service. The opinion expressly so states. Indeed, if the 
length of the line Mich Wis was required to build were 
fundamental to the finding of unlawful discrimination, the 
present case would be an a fortiori one. If providing only 
pipeline service as against city-gate service results in un- 
lawful discrimination where the customer receiving pipe- 
line service would have to bear only the comparatively 
slight cost to build a short branch line, the substantially 
higher cost of constructing the longer branch-line facilities 
snvolved in this case renders far more acute the unlawful 
discrimination inherent in the Commission’s order here. 

Nor do the alleged different economic characteristics 
of the markets to be served distinguish the 1950 Michigan 
Wisconsin case. This factor is relevant only in determining 
whether service should be authorized at all. It has no 
bearing on the matter of discrimination, which is concerned 
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with the uniformity of terms and conditions under which 
a natural gas company sells gas to distributing companies 
for local resale and forbids unwarranted different terms 
and conditions of service. But even if it were pertinent, 
the markets in the 1950 Michigan Wisconsin case were, 
and the markets in the Wisconsin River Valley in this case 
which are to receive the benefits of the branch line prac- 
tices are, also new and, hence, similarly lacked ‘‘the sta- 
bility of existing markets.”’ In any case, the Upper Penin- 
sula markets have far greater stability than the new 
markets involved in the 1950 Michigan Wisconsim case and 
the Wisconsin markets in this case. 

B. The Commission’s attempted justification of the un- 
lawful discrimination, based on the willingness of Consoli- 
dated, Mich Wis’ sister company, to take the gas for the 
Upper Peninsula at Menominee at the ACQ rate, ignores 
the fact that the Commission has a duty, under the Natural 
Gas Act, to eliminate unlawful discrimination, a duty 
which in no way is contingent upon the acquiescence vel non 
of the party affected thereby. This is particularly so 
where, as here the willingness to acquiesce in unlawful 
discrimination is on the part of a captive subsidiary of 
the same parent for parent-company benefit. Such acqui- 
escence certainly cannot be relied upon to justify com- 
parable discriminatory treatment to a nonaffiliated, smaller 
customer. For, in contrast to the nonaffiliated customer, 
the affiliate’s acquiescence in unlawful discrimination is 
totally offset by the benefits received therefrom by the 
sister company. Moreover, here the impact of the unlawful 
discrimination would be shifted by Consolidated to Michi- 
gan Gas and the consumers of the Upper Peninsula. To 
arrive at even limited economic feasibility for Consolidated, 
due solely to its acquiescence in the unlawful discrimina- 
tion, Consolidated was required to establish rates which 
transferred the entire burden of the discrimination to 
Michigan Gas and the consumers of the Upper Peninsula. 
This produced rates so high as to make it economic suicide 
for Michigan Gas to purchase the gas from Consolidated. 
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I. 


Since precisely the same type of unlawful discrimination 
was involved in the 1950 Michigan Wisconsin case, Michigan 
Gas during the administrative hearing, advanced two pro- 
posals, which conformed to the principles set forth by the 
Commission itself in its earlier decision to eliminate the 
prohibited discrimination and accord Michigan Gas the 
equality of treatment required by the Natural Gas Act. 
The Commission’s rejection of these proposals here was 
plain error. 

‘A. Under one of the proposals (referred to as the ACQ 
Proposal because the gas would be purchased under the 
ACQ Rate Schedule), Michigan Gas would, as it should, be 
able to purchase the gas for the Upper Peninsula under 
Mich Wis’ ACQ Rate Schedule in all its aspects—including 
the application of the 10-cent formula which is an integral 
part thereof. Consequently, under this proposal Michigan 
Gas would be able to take the gas at the terminus of the line 
built by Mich Wis in accordance with that formula—rather 
than at Menominee, and be obliged to build the balance 
of the branch line to the city gates. Because all other 
customers served by Mich Wis under its ACQ Rate Sched- 
ule receive their gas either at the city gate or at the ter- 
minus of a line constructed by Mich Wis in accordance 
with the 10-cent formula, Michigan Gas’ proposal would 
place Michigan Gas and the Upper Peninsula market at 
least on a parity with these customers of Mich Wis who 
receive delivery at the terminus of a line built under the 
10-cent formula, although not on a parity with those cus- 
tomers in the Wisconsin River Valley and others paying 
the ACQ rate for city-gate service. 

The Commission’s holding, in rejecting this proposal, 
that the 10-cent formula was applicable only to relatively 
short laterals is contradicted by the testimony of Mich Wis’ 
policy witness who expressly conceded that no dollar or 
mileage limitation is expressed in the formula or was even 
intended by Mich Wis. In addition, the Commission itself 
has recognized that the applicability of the formula is 
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controlled solely by the relationship between the investment 
required and the volume of gas to be transported—not by 
the length of the branch line to be constructed. This is 
as it should be because the basic purpose of the formula 
is ‘‘to make possible laterals that would be infeasible for 
either party to construct entirely by itself’? through the 
sharing of the cost of the lateral. 

In this connection, it is also significant that in this very 
case the Commission has authorized Mich Wis to construct 
a branch line for service to Wausau-Merrill-Antigo of 
greater length than the branch line Mich Wis would con- 
struct under the 10-cent formula for service to the Upper 
Peninsula (in relation to volumes of gas sold), although 
that market is only one-third as large as the Upper Penin- 
sula market. In view of the justification proferred for 
the Wausau-Merrill-Antigo branch line (ie., that it con- 
stituted a project), denial of the benefits of the 10-cent 
formula to the Upper Peninsula aggravates further the 
unlawful discrimination against the Upper Peninsula. For 
the effect is to create a category of customers (only the 
service to the Upper Peninsula) deprived of both the 10- 
cent formula (because the necessary branch line is not 
“short’’) and of city-gate service (which exceeds that 
required by the 10-cent formula) because Mich Wis, per- 
haps for reasons of its corporate parent, has chosen not 
to denominate the Upper Peninsula extension as a ‘‘proj- 
ect’’, although in fact it is. 

The Commission’s further reason for refusing to require 
Mich Wis to construct even a portion of the branch line, 
ie., that Mich Wis ‘‘would invest some $2,377,194”? in main 
line facilities ‘‘to Menominee for additional capacity solely 
to provide service to the Upper Peninsula’’ is factually 
incorrect. There is no evidence that this entire sum or any 
part thereof is attributable solely to service to the Upper 
Peninsula. Moreover, the reasoning is contrary to the 
Commission’s established practice of not taking into account 
investment in main line facilities in determining a pipe- 
line’s relative participation in branch line facilities where, 
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as the evidence shows to be the case here, the pipeline 
company ‘‘would not necessarily alter the plans for its main 
line depending on whether a given branch line did or did 
not take gas”. Northern Natural Gas Company, 22 F-.P.C. 
523, 525 (1959). Finally, even if this investment in main line 
were regarded, contrary to fact, as properly considered in 
determining Mich Wis’ investment in branch line facilities, 
it ig clear that this main line investment is equivalent to 
only 5 cents per Mcef—whereas the formula calls for an 
investment by Mich Wis equivalent to 10 cents per Mef. 

B. Under an alternative proposal (referred to as Michi- 
gan Gas’ DCQ Proposal), Michigan Gas suggested an 
appropriate rate differential as another way of eliminating 
the unlawful discrimination. This suggestion also con- 
formed to the principles set forth in the 1950 Michigan 
Wisconsin case for the elimination of identical, unlawful 
discrimination. Under this proposal, Michigan Gas would 
take delivery of the gas from Mich Wis at Menominee and 
construct the entire facilities from the arbitrary Menominee 
delivery point to its customers in the Upper Peninsula. 
However, because Michigan Gas thereby would receive 
pipeline service, Michigan Gas would be entitled to take its 
daily contract quantity 365 days a year (a 100% load factor) 
under a conventional contract demand rate schedule, in- 
stead of under the limitations of the ACQ Rate Schedule 
which only permits the purchaser to take the daily contract 
quantity for the equivalent of 180 days during the year. 
By virtue of the larger volume of gas that it would thereby 
purchase, Michigan Gas could meet the Upper Peninsula’s 
interruptible as well as the firm annual requirements. These 
larger volumes would produce 2 lower average cost of 
gas purchased. In addition, it would permit Michigan 
Gas to make interruptible sales of additional quantities of 
gas at competitive prices to several industrial plants in 
the Upper Peninsula, achieving for Michigan Gas more 
economical and efficient utilization of its distribution facili- 
ties as well as of branch line facilities from Menominee, 
and thus, make the project, including the total branch line 
investment, feasible for Michigan Gas. 
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Far from being discriminatory against Mich Wis’ other 
customers as the Commission held, this rate differential 
is fully justified by the difference in service being pro- 
vided to Michigan Gas. Michigan Gas would receive serv- 
ice at the pipeline and have to bear the entire cost of 
constructing and operating the branch line into the Upper 
Peninsula. Mich Wis’ other customers would not, contrary 
to the Commission, be entitled to a comparable rate differ- 
ential since this overlooks the simple, fundamental differ- 
ence that they receive delivery under Mich Wis’ branch 
line practice, and do not have to bear the cost of construct- 
ing and operating the entire branch line. 


Ti. 


The Commission’s rejection of Michigan Gas’ proposals 
still left it with the duty of eliminating the unlawful dis- 
crimination. Consequently, assuming contrary to fact that 
neither of Michigan Gas’ proposals appropriately elimi- 


nated the unlawful discrimination, the Commission errone- 
ously concluded that its duty and responsibility under the 
Natural Gas Act was at an end with the rejection of those 
proposals. The Commission was still obligated under the 
‘Act to eliminate the unlawful discrimination by a method 
of its own devisement, supported by evidence as Commis- 
sioner Connole in his dissent pointed out. This it errone- 
ously chose not to do. 

The Commission’s erroneous failure to appreciate the 
scope of its statutory obligation here is manifest (1) from 
the Commission’s erroneous out-of-hand dismissal of a 
third proposal advanced by Michigan Gas in its application 
for rehearing to eliminate the discrimination and (2) 
from the Commission’s unwarranted assertion that Michi- 
gan Gas by its proposals was seeking ‘‘special concessions”’, 
although Michigan Gas was merely suggesting various 
methods for eliminating the discrimination caused by Mich 
Wis’ arbitrary treatment which sought to require Michigan 
Gas to pay for pipeline service the same rate paid by 
all other customers for delivery at the city gate or at the 
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terminus of a branch line constructed in accordance with 
Mich Wis’ 10-cent formula—an arbitrary discrimination 
which the Commission indulged. 


ARGUMENT 


Although the Commission’s opinion and orders in this 
case seek to give the appearance of dealing with complex, 
factual questions, the basic issue here presented is a simple 
one; i.e., whether the Commission’s order requiring Michi- 
gan Gas to take gas for the Upper Peninsula at Menominee 
under the terms and conditions specified in the opinion 
and order results in unlawful discrimination. 

The issue in fact requires no extensive examination or 
analysis of the evidence for its proper resolution. The 
order clearly provides for Michigan Gas to receive service 
which is only peripheral to the Upper Peninsula markets, 
requiring Michigan Gas to bear the burden of the full 
costs of constructing and operating the branch line neces- 
sary actually to bring gas into that area. Equally clearly 
the order requires that Michigan Gas pay for such supply 
the same rate paid by Mich Wis’ other customers for serv- 
ice at the city gate or supply brought right up to the 
terminus of a branch line built by Mich Wis in accordance 
with its established branch line extension policy and prac- 
tice. Without exception, in all prior, precedent-establishing 
decisions, the Commission has long since, and consistently, 
held that charging of the same rate for such different condi- 
tions of delivery or service constitutes unlawful discrimi- 
nation under the Act. See, e.g., Michigan Wisconsin Pipe 
Line Co., 9 F.P.C. 127 (1950). 

The complex posture which the Commission’s opinion 
and orders seek to give this simple issue flows largely from 
the reliance by the Commission upon various inapplicable 
general principles and alleged factual considerations, all 
in an effort to cloak this discriminatory treatment in the 
robes of equity and to disparage the proposals of Michigan 
Gas for eliminating the unlawful discrimination. It is 
only in order to restore the issue to its proper perspective 
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and to demonstrate the irrelevance of these general prin- 
ciples and the unsoundness of the alleged factual considera- 
tions cited by the Commission that examination of any 
evidence becomes material. We reiterate it: The issue in 
fact is as simple as its statement. 


L THE COMMISSION'S ORDER REQUIRING MICHIGAN GAS TO 
TAKE GAS FOR THE UPPER PENINSULA AT MENOMINEE 
UNDER MICH WIS’ ACQ RATE SCHEDULE UNLAWFULLY 
DISCRIMINATES AGAINST MICHIGAN GAS AND THE CON- 
SUMERS IN THE UPPER PENINSULA 


A. The Commission’s Order Results in Unlawful Discrimi- 
nation Under the Commission’s Own Precedents 


1. Michigan Wisconsin Pipe Line Co., 9 F.P.C. 127 (1950), 
and other Commission decisions establish the existence of 
unlawful discrimination here. The Commission’s order 
here, requiring Michigan Gas to take gas at Menominee 
under Mich Wis’ ACQ Rate Schedule’ for service in the 
Upper Peninsula, we submit, violates Section 4(b) of the 
Natural Gas Act. That Section provides: 


No natural-gas company shall, with respect to any 
transportation or sale of natural gas subject to the 
jurisdiction of the Commission, (1) make or grant any 
undue preference or advantage to any person or subject 
any person to any undue prejudice or disadvantage, 
or (2) maintain any unreasonable difference in rates, 
charges, service, facilities, or in any other respect, 
either as between localities or as between classes of 
service. 


Although the requirement that Michigan Gas pay under 
the ACQ Rate Schedule gives the superficial appearance of 
treating Michigan Gas no differently than other customers 


7 This Rate Schedule is unusual in the industry in that it limits the annual 
quantity of firm gas available to a customer to 180 times the maximum daily 
quantity purchased by it or the equivalent of a 49% load factor (Tr. 586, 1777- 
1778; Ex. No. 68, Tr. 4537). As shown, infra, pp. 19-21, this Rate Schedule 
contemplates delivery by Mich Wis at the city gate over branch line facilities 
constructed by it or at a point of connection with a branch line constructed by 
Mich Wis in accordance with its so-called ‘‘10-cent formula’’. This formula 
was established with Commission sanction to make feasible (through the 
sharing of the cost of branch line facilities) the extension of natural gas 
service which would otherwise be infeasible. 
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receiving service under that Rate Schedule, the fact of the 
matter is that by providing that the gas be left for Michigan 
Gas at Menominee, rather than delivered to Michigan Gas 
at the city gates in the Upper Peninsula where the gas 
is to be distributed, the Commission has directed Mich Wis 
to furnish pipeline service only to Michigan Gas and has 
left only upon Michigan Gas and the customers in the 
Upper Peninsula the full cost burden of the construction 
and operation of the entire branch line from Menominee 
necessary to provide city-gate service in the Upper Pen- 
insula. 

All other customers served by Mich Wis under its ACQ 
Rate Schedule, on the other hand, receive delivery either 
at the city gate or at the terminus of a branch line con- 
structed by Mich Wis in accordance with its branch line 
extension practice, commonly known and referred to as 
Mich Wis’ 10-cent formula. Mich Wis provides service 
on these conditions on a system-wide basis, regardless of 
whether the customer is located near the beginning of 


Mich Wis’ existing system in Kansas, near the beginning 
of the new pipeline system at Marshfield, Wisconsin, or 
near the termini of these lines in Michigan and Wisconsin 
and regardless of whether the customer is one of long 
standing or newly attached pursuant to the order here 
involved. 


8 Under this branch line extension practice, Mich Wis’ branch line invest- 
ment is computed by multiplying the estimated third-year firm sales to the 
customers by 10 cents and dividing the result by 15%. As described by the 
Commission in Michigan Wisconsin Pipe Line Co., 21 F.P.C. 552, 558, fn. 5 
(1959) : 

* * * the operating costs of the lateral, or the portion of the lateral, to 
be installed by Michigan Wisconsin shall not exceed 10-cents per Mef on 
the basis of the estimated annual firm sales to the distribution project 
in the third year. In the formula, the operating costs are set out as 
15% of the estimated cost of construction of the lateral, or portion of the 
lateral and appurtenant facilities, as follows: 


Return 6.0% 
Income Taxes 3.0% 
General Taxes 1.5% 
Depreciation 3.5% 
Operation and Maintenance 1.0% 


15.0% 
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Mich Wis’ policy witness testified on cross-examination 
that Mich Wis’ practice from the inception of operations 
until the 10-cent formula was introduced was to construct 
the branch line to the city gate and to provide city-gate 
service. Since the introduction of the 10-cent formula, 
it has had a two-fold practice—(1) to provide city-gate 
service when it treats service to a new area as a single 
project, and (2) to build the branch line or so much of it 
as is required under its 10-cent formula when it considers 
the service on an individual community basis (Tr. 1912- 
1913). 

The order here involved highlights the markedly differ- 
ent treatment proposed for Michigan Gas for service to 
the Upper Peninsula and Mich Wis’ other customers. Thus, 
the order specifically authorizes and directs the construc- 
tion by Mich Wis of numerous branch lines (103.4 miles) 
to provide city-gate service to various communities in 
the Wisconsin River Valley—without any regard for the 
length of the branch line involved or the volume of gas 
to be delivered. Indeed, in one notable instance, Mich 
Wis is to construct a branch line, 71 miles in length at the 
cost of about $1,700,000, to provide city-gate service to the 
three communities of Wausau, Antigo and Merrill, even 
though the totality of their third-year requirements is only 
¥% of the third-year firm requirements of the Upper Pen- 
insula (Ex. No. 2, Tr. 3835; Ex. No. 6, Tr. 3893-3894; 
Ex. No. 35, Tr. 3996; Ex. No. 47, Tr. 4298; Ex. No. 48, 
Tr. 4318; Ex. No. 218A, Tr. 15192). In addition, the Com- 
mission’s present order directs Mich Wis to furnish gas for 
several other new communities and in connection therewith, 
expressly requires that (Tr. 16312) : 


(U) The cost of making physical connection with 
the facilities of the applicants other than Michigan 
Gas and Electric Company to whom service is directed 
by paragraph (Q)® above shall be borne by Michigan 


9 Paragraph (0) of the Commission’s order reads (Tr. 16311): 


Michigan Wisconsin is hereby directed under Section 7(a) of the Act to 
establish and maintain physical connection of its transportation facilities 
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Wisconsin within the limits of its 10-cent formula. 
(italics supplied) 


Thus, under the order here appealed from, not only do 
all customers other than Michigan Gas—new or old—served 
under the ACQ Rate Schedule receive delivery either (a) 
at the city gate or (b) at the terminus of the branch line 
constructed by Mich Wis in accordance with the 10-cent 
formula but also admittedly (Tr. 1830) the rates incor- 
porated in that Schedule are designed to cover the cost 
of service represented by Mich Wis’ investment in the 
branch line so constructed. Thus, the branch line extension 
practice is an integral part of the ACQ Rate Schedule and 
establishes the terms and conditions upon which customers 
paying that rate are entitled to receive service. 

The validity of these considerations has been recognized 
and enforced—except in the instance of Michigan Gas—by 
the Commission itself in this case. In addition to explicitly 
stating that ‘Michigan Wisconsin rates are probably suffi- 
ciently high to provide for a certain amount of lateral con- 
struction, * * *”’ (Tr. 16458)’ the Commission has also 
conceded that ‘‘consistent with proper regulatory practice, 
it would be desirable for the tariff to contain a statement 
of line extension policy, * * *”’ (Tr. 16457). In fact, the 
Commission’s Rules and Regulations (18 C.F.R. 154.1, 
154.11) and the Act (Section 4(e)) require that the rate 

with the facilities to be constructed by the following applicants and to 


deliver and sell to such applicants through such connections their natural- 
gas requirements, not to exceed the volumes set forth below: 


Maximum 
Third-Year Daily 
Applicant Volumes (Mcf) 
Michigan Gas and Electric Compan; 
Allerton Gas Company ve 
Natural Gas Distributors, Inc. 
Seymour Gas Company 
Central Missouri Gas Company 
TMinois Power Company 
Towa Southern Utilities Company 
New London Gas Company 


10 This concession em hasizes the Commission’s error in this case in failing 
to require any branch line construction at all so far as service to the Upper 
Peninsula is concerned. 
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schedule” expressly set forth all the terms and conditions 
of service inherent in the rate, and the extent of the public 
utility’s liability for extending its lines for service to a 
new market area is, unquestionably, an integral component 
of either the terms and conditions applicable to the rate 
schedule or the level of the rate itself and applied by 
Mich Wis and/or the Commission in every other instance. 
Mich Wis’ failure to expressly set forth its branch line 
extension practice in the ACQ Rate Schedule does not pro- 
vide an avenue for it or the Commission to justify the 
failure to apply to service to Michigan Gas this branch 
line extension policy and practice. 

In these circumstances, the Commission’s order requiring 
Michigan Gas to construct and operate the entire branch 
line facilities, to take delivery at the pipeline, and to pay 
a rate which contemplates delivery either at the city gate 
or at the terminus of a branch line built by Mich Wis in 
accordance with the 10-cent formula patently results in 
unlawful discrimination in violation of Section 4(b) of the 
Natural Gas Act. 

The fact that unlawful discrimination thereby results is, 
we submit, clear from the Commission’s decision in Michi- 
gan Wisconsin Pipe Line Co., 9 F.P-C. 127 (1950) (1950 
Michigan Wisconsin case). In that earlier case Mich Wis 
had proposed that three companies (including Michigan 
Gas) should ‘‘take delivery at Michigan-Wisconsin’s pipe- 
line system, * * * [and] pay the same rate other customers 
will pay who receive delivery at the city gates of the com- 


11 Section 4(¢) provides, in pertinent part: 

Under such rules and regulations as the Commission may prescribe, 
every natural-gas company shall file with the Commission * * * schedules 
showing all rates and charges for any transportation or sale subject to 
the jurisdiction of the Commission, and the classifications, practices, and 
regulations affecting such rates and charges, together with all contracts 
which in any manner affect or relate to such rates, charges, classifications, 
and services. 


Section 154.1 of the Commission’s Regulations under the Natural Gas Act 
restates the requirements of Section 4(c) and Section 154,11 defines ‘‘rate 
schedule’? as— 


a statement of a rate or charge for a particular classification of trans- 
portation or sale of natural gas subject to the jurisdiction of the Com- 
mission, and all terms, conditions, classifications, practices, rules and 
regulations affecting such rate or charge. 
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munities served by them or at another requested point of 
delivery’? (Id. at 185). The Commission, in then rejecting 
Mich Wis’ proposal, held unequivocally that to require 
the three companies to pay the same rate for pipeline 
service as paid by other customers for city-gate service 
would 


* * © result in undue discrimination against these 
three distributing company customers and will give 
an undue preference and advantage to other customers 
of Michigan-Wisconsin. (Zbid.) 


The Commission, accordingly, then ruled that Mich Wis 
should eliminate the unlawful discrimination either by own- 
ership and operation of the necessary branch lines or by 
a differential in the rate to give effect to the different 
conditions of delivery and service (Jd. at 135-136) .” 

Other Commission precedents underscore the consistency 
of its determination to this effect—until now. In Northern 
Natural Gas Co., 11 F.P.C. 174 (1952), the Commission 
overrode the efforts of Northern Natural to provide pipe- 
Tine service and to avoid construction of the branch lines 
necessary to deliver gas at the city gate to six communities 
in Minnesota and Iowa, although the rate it proposed to 
charge contemplated city-gate service. Pointing out that 
Northern’s rate schedule ‘‘provides for town-border de- 
liveries and that the rates * * * are based upon Northern 
making deliveries at such points” (11 F.P.C. at 185), the 
Commission ruled (Id. at 185-186) : 


* * * No require Minnesota Valley and the Iowa com- 

ynunities to construct these lines would constitute an 

unfair discrimination in service. The Commission 

finds that it is reasonable to require Northern, incident 

to its supplying natural gas for these communities, 

to construct the necessary branch pipeline facilities 

for delivering such gas to the respective town borders 

12 As we show infra, pp. 30-45, the alternative proposals advanced by 

Michigan Gas were, like the methods suggested in the 1950 Michigan Wis- 

consin case, designed to climinate the unlawful discrimination resulting from 

Mich Wis’ insistence upon providing pipeline service for the Upper Peninsula 
at Menominee under the ACQ Rate Schedule. 


23 


and, further, finds that the installation of such branch 
lines by Northern is required by public convenience 
and necessity. 


Again in San Juan Pipe Line Co., 9 F.P.C. 170 (1950), 
where El Paso Natural Gas Company proposed 22 cents 
per Mef as the rate for all towns in Arizona, except one, 
Holbrook, for which it proposed a 24-cent rate, the Com- 
mission rejected the differential as constituting unlawful 
discrimination (9 F.P.C. at 185): 


* © © Bl Paso seeks to justify the 2 cents differential 
on the basis of the cost of the lateral to serve that 
community, while it concedes that all of the new rates 
for service to Southern Union are now designed on 
that basis. Such a special rate clearly appears to be 
an undue discrimination against the town of Holbrook. 
No valid reason appears in this record why Holbrook 
should not enjoy the same rate that other towns in 
Arizona pay for like service. 


Also, in its opinion issued in this very proceeding, the 
Commission approved the principle of a rate differential 
proposed by Midwestern for a difference in service because 
of the ‘‘construction of laterals for deliveries at city gates”’. 
(Tr. 16283). See, also, Otter Tail Power Co., 2 F.P.C. 134, 
140-145 (1940); Panhandle Eastern Pipe Line Co., 10 
F.P.C. 328, 339 (1951). 

2. The Commission’s purported distinctions between the 
instant facts and those involved in the 1950 Michigan Wis- 
consin case are without substance. In its order on rehear- 
ing, the Commission sought to distinguish the 1950 Michigan 
Wisconsin case, supra, by asserting that that case 


presented the question of whether Michigan Wisconsin 
should be required to construct relatively short service 
laterals off its main transmission line to render city- 
gate deliveries, a wholly different situation from that 
presented here, involving the extension of transmission 
facilities into a new market region which, by reason 
of its peculiar characteristics, lacks the stability of 
existing markets (Tr. 16459). 


18 See, also, infra, p. 35, fn. 23. 
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But examination of the 1950 decision makes it clear that 
the length of the lateral was not even referred to in the 
Commission’s holding there. The basic ruling in the 1950 
Michigan Wisconsin case was simple: that unlawful dis- 
crimination would result under Mich Wis’ proposal that 
the same rate be paid for both pipeline and city-gate serv- 
ice. The 1950 opinion expressly so states. See, also, 
Northern Natural Gas Co., supra. 

‘As a matter of fact, if the length of the line Mich Wis 
was required to build were fundamental to the finding of 
unlawful discrimination, the present case would be an 
a fortiori one. For here, Michigan Gas is required to 
pay the same rate paid by other Mich Wis’ customers 
receiving city-gate service (or service at a point determined 
by the 10-cent formula)—although in contradistinction to 
these other customers, Michigan Gas would be required to 
transport the gas at its own expense about 184 miles from 
Menominee before reaching the city gates of the com- 
munities to be served. 

Certainly, if unlawful discrimination results from pro- 
viding only pipeline service as against city-gate service 
where the customer receiving pipeline service would have 
to bear only a comparatively slight additional cost to 
build the necessary branch line (as the Commission held 
in the 1950 Michigan Wisconsin case and the other cases 
cited), then the obviously higher costs involved in requiring 
Michigan Gas to construct and operate the necessary 184 
miles of branch line actually to provide service to con- 
sumers in the Upper Peninsula renders far more acute 
the unlawful discrimination committed by the Commission’s 
order here. 

Nor is there any merit to the alleged distinction advanced 
by the Commission that the Upper Peninsula, constitutes 
‘a new market region, which, by reason of its peculiar 
characteristics lacks the stability of existing markets’’ 
(Tr. 16459). Even if this finding had an evidentiary basis— 
and it does not—its relevancy would be only with regard 
to the economic feasibility of new service. The relative 


25 

stability of the market to be served has no bearing on 
the matter of discrimination. The question of discrimina- 
tion vel non under the Natural Gas Act is concerned with 
uniformity of the terms and conditions under which a 
natural gas company sells gas to distributing companies for 
local resale. It in no way involves consideration as to the 
ultimate market served by these distributors. Indeed, to 
permit a pipeline company to charge lower rates or to 
provide more favorable conditions of service to distributing 
companies based on the greater stability of their markets 
would intensify rather than reduce discrimination. It 
would permit the pipeline to limit its service only to the 
more lucrative markets, i.e., to take off the cream of the 
business, leaving the less fortunate areas without the 
natural gas supply to which the Natural Gas Act provides 
they are equally entitled. Section 4(b). 

Even if relative stability of the markets were pertinent, 
however, it is significant that at the time the Commission 
issued its opinion in the 1950 Michigan Wisconsin case, 
the markets sought to be served by the three companies 
there involved were not as yet receiving natural gas service. 
Consequently, at that time, these markets were as new as 
those herein involved and hence plainly also lacked ‘‘the 
stability of existing markets’’. 

In addition, in view of the large constant volumes of gas 
to be taken by Cleveland Cliffs (Tr. 469, 470, 471), there 
can be no question that, viewed at the time of the respective 
Commission orders, the stability of gas service to the Upper 
Peninsula was far greater than that of the new markets 
involved in the 1950 Michigan Wisconsin case—and greater 
than that of the Wisconsin markets in the present case to 
which Mich Wis proposes to build 71 miles of branch line 
for a volume less than 14 that represented by Michigan 
Gas’ market for which Mich Wis proposes o branch line 
construction whatsoever. See infra, pp. 35-38. 
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B. Consolidated’s Proposal to Take Gas for the Upper Penin- 
sula at Menominee Under the ACO Rate Schedule Does 
Not Justify the Commission’s Order Here 

As its principal justification for insisting upon Michigan 

Gas’ taking the gas for the Upper Peninsula at Menominee, 

transporting it 184 miles, and yet paying for this delivery 

as if city-gate service under Mich Wis’ ACQ Rate Sched- 
ule, the Commission relied heavily upon the ‘‘fact’’ that 

Consolidated, Mich Wis’ sister company, had indicated a 

willingness to take the gas for the Upper Peninsula under 

these terms and conditions (Tr. 16295-16296) : 


* * * Assuming service to Michigan Gas, Michigan 
Consolidated could have rendered the service to the 
Upper Peninsula on a feasible basis while purchasing 
from Michigan Wisconsin under the latter’s Rate 
Schedule ACQ-1, without any special concessions 
from Michigan Wisconsin having adverse effects on 
the other customers that company services; and we 
think that Michigan Gas should reasonably be held to 
the same requirement. 


This comparison is invalid for several reasons. 

1. Acquiescence in unlawful discrimination provides no 
basis for Commission sanction thereof. At the outset 
it should be noted that inherent in the Commission’s ra- 
tionale is the assumption that even though delivery of gas 
for the Upper Peninsula at Menominee under the ACQ 
Rate Schedule is unlawful discrimination, Consolidated’s 
willingness to take the gas under these conditions justifies 
the imposition of discriminatory terms upon the sale to 
Michigan Gas. This rationale overlooks the fact that, even 
apart from the peculiar factors present in Consolidated’s 
affiliation with Mich Wis, (see infra, pp. 27-29) the Com- 
mission’s duty with regard to the elimination of unlawful 

14 Contrary to the Commission’s suggestion, Michigan Gas does not seek 
special concessions. Rather by its alternative proposals, Michigan Gas is inter- 
ested only in obtaining equality of treatment and the elimination of the 
unlawful discrimination inherent in requiring it to take delivery at Mich 
Wis’ pipeline and pay the same rate other customers will pay who receive 


meg in accordance with the established branch line practice. See, infra, 
pp. jo 
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discrimination is in no way contingent upon the acquies- 
cence vel non of the party affected thereby. This is plain 
from the broad sweeping terms in which Section 4(b) pro- 
hibits discrimination, as well as from the prohibition’s 
purpose of preventing large pipeline companies from ex- 
ploiting their monopoly position to the detriment of their 
weaker customers. Cf. Otter Tail Power Co., 2 F.P.C. 
134, 142-145 (1940). 

That the Commission has a duty, independent of the 
attitude of the party affected, to eliminate unlawful dis- 
crimination is also apparent from Section 5(a) of the 
Act. That Section provides in pertinent part: 


Whenever the Commission, after a hearing had upon 
its own motion * * *, shall find that any rate, charge, 
or classification demanded, observed, charged, or col- 
lected by any natural-gas company * * * or that any 
rule, regulation, practice, or contract affecting such 
rate, charge, or classification is unjust, unreasonable, 
unduly discriminatory, or preferential, the Commission 
shall determine the just and reasonable rate, charge, 
classification, rule, regulation, practice, or contract to 
be thereafter observed and in force, and shall fix the 
same by order * * * (italics supplied) 


2. The affiliation between Mich Wis and Consolidated 
emphasizes the impropriety of the Commission’s reliance 
on Consolidated’s acquiescence. Willingness to acquiesce 
in unlawful discrimination a fortiori does not relieve the 
Commission of its responsibility—particularly where, as 
here, such willingness is on the part of an affiliate of the 
pipeline company. Such acquiescence by a captive sub- 
sidiary of the same parent for parent-company benefits 
cannot be relied upon to justify comparable discriminatory 
treatment to a nonaffiliated, smaller customer. For whereas 
in view of the intercorporate relationship, an affiliate’s 
acquiescence in unlawful discrimination is totally offset by 
the benefits therefrom received by its sister, subjecting a 
nonaffiliated customer to comparable discriminatory treat- 
ment allows full scope for the abuses which the prohibition 
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of discrimination was designed to eliminate.* Cf. Missis- 
sippi River Fuel Corporation v. Federal Power Commission, 
102 U.S. App. D.C. 238, 241, 252 F. 2d 619, 622 (1957), 
certiorari denied, 355 U.S. 904. 

Under its ‘‘proposal’’ Consolidated would sell gas at a 
straight rate of 52 cents per Mef to Cleveland Cliffs, and 
at a straight rate of 70 cents per Mef to the City of 
Escanaba and to Michigan Gas for the latter’s firm re- 
quirements in the communities of Ishpeming, Marquette, 
Negaunee, Iron Mountain, Gladstone, Norway and Kings- 
ford. Not only did the 52 and 70 cents per Mef bear no 
relation to the cost of service, but the high 70-cent-per- 
Mef price to Michigan Gas would render it impossible for 
Michigan Gas to make economic use of its distribution 
facilities since it could not compete for large off-peak 
industrial sales (Tr. 3309). 

Thus, it is not Consolidated, but Michigan Gas and the 
consumers of the Upper Peninsula who would bear the 
brunt of the unlawful discrimination in which Consolidated 
was willing to to acquiesce. Consolidated, in order to ar- 
rive at even limited economic feasibility under Mich Wis’ 
proposal, was required by its acquiescence in the unlawful 
discrimination to establish rates which transferred the 


15 In this connection, it is noteworthy that in the 1950 Michigan Wisconsin 

case, the Commission recognized the impropriety of according any weight to 

f the service provided an affiliate in such circumstances, There, 

‘ed that it would deliver gas to Consolidated at the 

points requeste: her than at the city gate (9 F.P.C. at 

134), the Commission, tion would 

result if pipeline service were p 

same rate paid by other customers 


16 Consolidated fixed th eeded an average of 58 cents 
m the total of all sa er Peninsula, as 2 con- 

i nominee. The price 
w 
from Michigan Gas 2) 1 aba (Tr. 2807, 3305-3306). As 
the price went down t went up to Michigan Gas and 
Escanaba (Tr. 3305-3306). 
chasing about two-thirds of the total 
Mcf, or 6 cents less than the average 
Michigan Gas and Escanaba was fixed at 
70 cents per Mef. 

Thus, under Consolidated’s high cost of service proposal, the deficit from 
its proposed sale to Cleveland Cliffs would be absorbed by the domestic utility 
loads (Ibid.). This procedure for rate establishment is completely violative 
of all Commission principles and precedents. 
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entire burden of the discrimination to Michigan Gas and 
the consumers of the Upper Peninsula. Consolidated’s 
proposed rates to Michigan Gas, brought about solely by 
the unlawful burden of the cost of service of the entire 
184 miles of facilities from Menominee, made it impossible 
for Michigan Gas to consider the purchase of gas from 
Consolidated (Tr. 3309, 3350). This result is directly 
attributable to Consolidated’s ‘‘willingness’’ to accept 
service on unduly discriminatory terms from its sister 
company, Mich Wis. Consolidated’s proposal and acquies- 
cence in discrimination do not provide any valid basis 
for subjecting Michigan Gas and the Upper Peninsula to 
unlawful discrimination, 


C. The Other Grounds Invoked by the Commission Do Not 
Justify the Unlawful Discrimination Against Michigan 
Gas and the Consumers in the Upper Peninsula 


Similarly, the various other ‘‘reasons’’ advanced by the 


Commission fall far short of demonstrating the lack of 
unlawful discrimination here. 

1. The decisions cited in the Commission’s order do not 
pass on the question, Citing the proposal of Iron Ranges 
Natural Gas Company in Northern Natural Gas Co., 22 
F.P.C. 164 (1959), and the comparable one of Northern 
Illinois Gas Company in Northern Natural Gas Co., 21 
F.P.C. 537 (1959), to construct long laterals without object- 
ing to payment of the city-gate rate, the Commission as- 
serts that ‘‘* * * there [is not] any requirement that a 
customer who receives pipeline service, as contrasted with 
city-gate service must automatically receive compensation 
in the form of reduced rates’? (Tr. 16458). 

Of course, the Commission held to the contrary in the 
1950 Michigan Wisconsin case (9 F.P.C. 127, 135 (1950)) 
(see, supra, pp. 21-22). The two cases now cited by the 
Commission plainly have no bearing on the question. 
For while the facts are as stated by the Commission, no 
assertion of unlawful discrimination was made by Iron 
Ranges and Northern Illinois in those cases, and thus, 
the question was neither at issue nor decided by the Com- 
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of discrimination was designed to eliminate. Cf. Missis- 
sippi River Fuel Corporation v. Federal Power Commission, 
102 U.S. App. D.C. 238, 241, 252 F. 2d 619, 622 (1957), 
certiorari denied, 355 U.S. 904. 

Under its ‘‘proposal’’ Consolidated would sell gas at a 
straight rate of 52 cents per Mef to Cleveland Cliffs, and 
at a straight rate of 70 cents per Mef to the City of 
Escanaba and to Michigan Gas for the latter’s firm re- 
quirements in the communities of Ishpeming, Marquette, 
Negaunee, Iron Mountain, Gladstone, Norway and Kings- 
ford. Not only did the 52 and 70 cents per Mcf bear no 
relation to the cost of service,’* but the high 70-cent-per- 
Mef price to Michigan Gas would render it impossible for 
Michigan Gas to make economic use of its distribution 
facilities since it could not compete for large off-peak 
industrial sales (Tr. 3309). 

Thus, it is not Consolidated, but Michigan Gas and the 
consumers of the Upper Peninsula who would bear the 
brunt of the unlawful discrimination in which Consolidated 


was willing to to acquiesce. Consolidated, in order to ar- 
rive at even limited economic feasibility under Mich Wis’ 
proposal, was required by its acquiescence in the unlawful 
discrimination to establish rates which transferred the 


15 In this connection, it is noteworthy that in the 1950 Michigan Wisconsin 
ense, the Commission recognized the impropriety of according any weight to 
the nature of the service provided an affiliate in such circumstances. There, 
although Mich Wis indicated that it would deliver gas to Consolidated at the 
points requested by the latter, rather than at the city gate (9 F.P.C. at 
134), the Commission, nevertheless, held that unlawful discrimination would 
result if pipeline service were provided to non-affiliated companies under the 
same rate paid by other customers for city-gate service (Id. at p. 135). 


It needed an average of 58 cents 
Upper Peninsula, as a con- 
rom Menominee. The price 
ed the price to be exacted 

As 


chasing about tw 
Mef, or 6 cents less than the average 
Michigan Gas and Escanaba was fixed at 12 cents above the average, or 
70 cents per Mcf. 

Thus, under Consolidated’s high cost of service proposal, the deficit from 
its proposed sale to Cleveland Cliffs would be absorbed by the domestic utility 
loads (Ibid.). This procedure for rate establishment is completely violative 


of all Commission principles and precedents. 


29 


entire burden of the discrimination to Michigan Gas and 
the consumers of the Upper Peninsula. Consolidated’s 
proposed rates to Michigan Gas, brought about solely by 
the unlawful burden of the cost of service of the entire 
184 miles of facilities from Menominee, made it impossible 
for Michigan Gas to consider the purchase of gas from 
Consolidated (Tr. 3309, 3350). This result is directly 
attributable to Consolidated’s ‘‘willingness’’ to accept 
service on unduly discriminatory terms from its sister 
company, Mich Wis. Consolidated’s proposal and acquies- 
cence in discrimination do not provide any valid basis 
for subjecting Michigan Gas and the Upper Peninsula to 
unlawful discrimination. 


C. The Other Grounds Invoked by the Commission Do Not 
Justify the Unlawful Discrimination Against Michigan 
Gas and the Consumers in the Upper Peninsula 


Similarly, the various other ‘‘reasons’’ advanced by the 
Commission fall far short of demonstrating the lack of 
unlawful discrimination here. 

1. The decisions cited in the Commission’s order do not 
pass on the question. Citing the proposal of Iron Ranges 
Natural Gas Company in Northern Natural Gas Co., 22 
F.P.C. 164 (1959), and the comparable one of Northern 
Illinois Gas Company in Northern Natural Gas Co., 21 
F.P.C. 537 (1959), to construct long laterals without object- 
ing to payment of the city-gate rate, the Commission as- 
serts that ‘‘* * * there [is not] any requirement that a 
customer who receives pipeline service, as contrasted with 
city-gate service must automatically receive compensation 
in the form of reduced rates’’ (Tr. 16458). 

Of course, the Commission held to the contrary in the 
1950 Michigan Wisconsin case (9 F.P.C. 127, 135 (1950)) 
(see, supra, pp. 21-22). The two cases now cited by the 
Commission plainly have no bearing on the question. 
For while the facts are as stated by the Commission, no 
assertion of unlawful discrimination was made by Iron 
Ranges and Northern Illinois in those cases, and thus, 
the question was neither at issue nor decided by the Com- 
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mission in either of the cases.” Consequently, under well- 
settled principles, the Commission’s actions with respect 
to these sales clearly do not constitute precedents on the 
matter. Cf. Interstate Power Co. v. Federal Power Com- 
mission, 236 F. 2d 372, 386-387 (C.A. 8, 1956), certiorart 
denied, 352 U.S. 967. 

2. Zone rate principles are inapplicable here. As fur- 
ther support for its action, the Commission quotes at length 
from Northern Natural Gas Company, 14 F.P.C. 11, 24-25 
(1955), as authority for the proposition that in ‘ ‘prescribing 
different rates for different zones, ° ° ° the more distant 
zones generally [pay] the higher rates”’ (Tr. 16459). In 
invoking this general consideration relative to zone rates, 
the Commission overlooks the fact that its application in 
a particular case depends upon findings by the Commission 
supported by evidence in the record. This the Commission 
explicitly recognized in the Northern Natural case quoted 
by it in this regard (see 14 F-.P.C. at 1415). In the present 
case, not only has the Commission not made the findings 
necessary to justify reliance on this general principle, but 
such findings could not be made on the record here. For, as 
shown, supra, p. 18; infra, p. 37; Mich Wis’ system 
is not zoned for rate purposes. Mich Wis charges the 
ACQ rate to all its other customers and extends service 
to all others, except Michigan Gas here, in accordance 
with Mich Wis’ established branch line practice regardless 
of the distance of delivery points from the points at which 
Mich Wis receives the gas ultimately delivered to its 
customers. 


Il. MICHIGAN GAS’ ALTERNATIVE PROPOSALS WOULD HAVE 
ELIMINATED THE UNLAWFUL DISCRIMINATION AND RE- 
SULTED IN EQUALITY OF TREATMENT 


In its opinion in the 1950 Michigan Wisconsin case, the 
Commission, having held that Mich Wis’ proposal that 
the three distributing companies pay for pipeline service 


Iron Ranges was unable to co! 

authorized and here relies upon. Under a new 

Natural recently in F.P.C, Docket No. CP61-1, will con- 
struct the facilities to the city gates and sell gas to Iron Ranges at those points. 
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at the same rate as that paid by other customers for city- 
gate service was discriminatory, proceeded to set out four 
methods for eliminating the unlawful discrimination (9 
F.P.C. at 135-136) : 


(1) Michigan-Wisconsin should acquire and operate 
lateral lines constructed or under construction by 
Michigan Gas & Electric Co., and National Utilities 
Co. of Michigan and Iowa Electric Co., and should 
construct and operate such additional lateral line facil- 
ities as are necessary to enable it to deliver gas to the 
three companies, at the city gates of the communities 
authorized to be served. 

(2) Michigan-Wisconsin should provide an appro- 
priate rate adjustment if such lateral lines are con- 
structed and operated by the distributing companies. 

(3) If such lateral lines are constructed and owned 
by the distributing companies, Michigan-Wisconsin 
should operate such lines and reduce its annual charges 
to such companies by the amount of ‘‘fixed charges” 
applicable to such laterals including taxes, deprecia- 
tion, and return, 

(4) If such distributing companies are required to 
own and operate the lateral lines, Michigan-Wisconsin 
should reduce its annual charges by the amount of 
the operating expenses and ‘“‘fixed charges”’ applicable 
to such lines including taxes, depreciation, and return. 
(italics supplied) 


Because pipeline service at Menominee for the Upper Pen- 
insula at the ACQ Rate would, as we have just shown, 
beyond contradiction result in just as unlawful a discrimi- 
nation as the Commission found in the 1950 case, Michigan 
Gas during the administrative hearings, advanced pro- 
posals which conformed to the principles set out by the 
Commission itself in the earlier Michigan Wisconsin case, 
to eliminate the prohibited discrimination and accord Michi- 
gan Gas the equality of treatment required by the Natural 
Gas Act. The Commission’s rejection of these proposals 
constitute plain error. 


32 


A. The ACQ Proposal!® 


1. Under Michigan Gas’ ACQ Proposal, the Upper Pen- 
insula market would be on a parity with other customers 
served under the ACQ Rate Schedule. Under its ACQ 
proposal, Michigan Gas should, and would be, able to pur- 
chase the gas needed to serve the Upper Peninsula under 
Mich Wis’ ACQ Rate Schedule (Tr. 3313), in all its aspects 
—including application of the 10-cent formula which, as 
shown, supra, pp. 20-21, is an integral part of that rate 
schedule. Consequently Michigan Gas would take the gas 
for the Upper Peninsula at the terminus of the line built 
by Mich Wis in accordance with that formula—rather than 
at Menominee, and would be obliged to build the balance of 
the branch line to the city gates. Because of all other cus- 
tomers served by Mich Wis under the ACQ Rate Schedule 
receive their gas either at the city gate or at the terminus 
of a line constructed by Mich Wis in accordance with the 
10-cent formula, the effect of Michigan Gas’ proposal would 
be to place Michigan Gas and the Upper Peninsula market 
at least on a parity with those customers of Mich Wis 
served under the ACQ Rate Schedule who receive delivery 
at the terminus of lines built under the 10-cent formula. 

Moreover, it should be noted that even under this pro- 
posal the Upper Peninsula would still not be on a parity 
with those customers paying the ACQ Rate and receiving 
city-gate service, including Wausau, Merrill, Antigo and the 
other communities in the Wisconsin River Valley. 

2. The 10-cent formula is not limited to short laterals. 
(a) The 10-cent formula itself contains no such limitation. 
In declining to direct Mich Wis to construct and operate a 
line from Menominee in accordance with its 10-cent formula 
to connect with a line to be constructed by Michigan Gas 
from the Upper Peninsula, the Commission first ruled 
that this formula is applicable only to relatively short 
laterals (Tr. 16296) : 


18S designated because the purchase by Michigan Gas would be under 
Mich Wis’ ACQ Rate Schedule. 
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* * © apart from the question of whether we have 
authority to require Michigan Wisconsin to construct 
the facilities involved, in general this formula is appli- 
cable to relatively short laterals.” (footnote omitted) 


While in its order on rehearing the Commission quoted 
testimony allegedly supporting this ruling (see Tr. 
16456), the testimony quoted does not present the entire 
picture. In addition to testifying as quoted by the Com- 
mission in its rehearing order, Mr. Thompson, Mich Wis’ 
policy witness also expressly conceded, albeit reluctantly 
on cross-examination, that there is no dollar or mileage 
limitation expressed in the formula—or even intended by 
Mich Wis when it adopted the formula (Tr. 1832): 


PresipiInc EXAMINER: * * * 

Is there any dollar limitation in the use of that ex- 

pressed by the Commission? 

Tus Wrrness: No, I don’t see any. 

Presmixc Examiner: There is no mileage either, is 
there? 

Tue WITNESS: 

Except the statement in the opinion” ‘‘There is some 
point beyond which Michigan Wisconsin should not be 
required to build a lateral.’’ 

By Mr. GoLpBerc: 

‘As a matter of fact, you indicated yesterday there 
was no mileage criteria in the mind of Michigan Wis- 
consin, isn’t that so? 

A. Well, that is right, Mr. Goldberg. ane 


Moreover, as recently as April, 1959, the Commission ex- 
plicitly recognized that the applicability of the formula is 
controlled solely by the relationship between the investment 
required and the volume of gas to be transported—not 
by the length of the branch line to be constructed. As 


— 

19 In view of the statements submitted on June 29, 1960, by the Commission 
and Intervenor Mich Wis as to the questions here involved, it bears noting 
that the Commission has not grounded its order in this case on the proviso 
in Section 7(a) of the Natural Gas Act. In these circumstances, settled prin- 
ciples do not permit reliance on that proviso to support the Commission’s 
action. See, e.g., SEC v. Chenery Corp., 318 U.S. 80, 88 (1943); Texas Gas 
Transmission Corp. v. Shell Oil Co., US. ’ (1960). 


20 Michigan Wisconsin Pipe Line Company, 21 F.P.C. 552, 558 (1959). 
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stated by the Commission in Michigan Wisconsin Pipe Line 
Company, 21 F.P.C. 552, 558 (1959), the primary thrust 
of the formula is to 


* * * provide for some relationship between the service 
to be rendered by such lateral and the annual costs 
associated with its operation. The service rendered 
by the lateral can be measured by the quantities of 
gas to be transported. Furthermore, the major por- 
tion of the annual costs associated with the lateral are 
determined by the amount of the investment.” 


Thus, as far as the 10-cent formula itself is concerned, 
its applicability is in no way governed by the length of 
the branch line needed, much less by the whim of Mich 
Wis or the Commission as to whether the practice should 
be extended to or withheld from any particular customer. 
Rather, it is applicable to all customers served under that 
Rate Schedule; and the extent of the participation of Mich 
Wis in the construction of the branch line is determined 
solely by the quantities of gas sold. 

This is as it should be for, as the Commission has stated, 
the basic purpose of the 10-cent formula is ‘‘to make pos- 
sible laterals that would be infeasible for either party to 
construct entirely by itself?’ (21 F.P.C. 552, 558 (1959) ) 
and, therefore, to achieve this purpose, provides for joint 
participation by Mich Wis and the customer. This further 
highlights the propriety of the formula’s application here 
for here as well the application of the 10-cent formula 
would make feasible service to the Upper Peninsula which 
would be infeasible if the full cost of the branch line were 
saddled upon Michigan Gas alone. See, also, Northern 

21 While it is truc, as the Commission points out (Tr. 16457), that in this 
Michigan Wisconsin case, the Commission did not accept the 10-cent formula 
in all its aspects, the fact is that the Commission there fully accepted the 
basic concept and philosophy underlying that practice. The principal reserva- 
tion expressed by the Commission related only to the validity of the 10-cent 
figure being used. That reservation, of course, does not in any way detract 
from the relevance of that case to the present proceeding. Indeed, in its 
recent opinion in Michigan Wisconsin Pipe Line Co., FP.P.C. » Opin- 
jon No. 336 (issued August 4, 1960), the Commission refused to modify the 


formula and instead applied it without change, expressly commenting that 
“¢Tt]}hese past practices applicable to the formula are reasonable’? (mimeo. 


p. 6) 
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Natural Gas Company, 22 F.P.C. 164, 172 (1959), 22 F.P.C. 
523 (1959), affirmed sub nom., Minneapolis Gas Company 
v. Federal Power Commission, decided May 18, 1960, 
U.S. App. D.C. , F.2d. 

(b) Mich Wis’ proposal to bear the full costs of the 
Wausau-Merrill-Antigo line emphasizes the impropriety of 
reading a ‘‘short lateral’’ limitation into the 10-cent 
formula. (i) In view of the Commission’s stress in its 
order on rehearing on the length of the instant lateral and 
the magnitude of Mich Wis’ investment were the 10-cent 
formula to be applied (Tr. 16457-16458), it is highly sig- 
nificant here that the branch line which Mich Wis proposed 
itself voluntarily to construct to serve the communities 
of Wausau, Merrill and Antigo, in this very same case, is 
of an aggregate length of 71 miles and is estimated to cost 
about 1.7 million dollars for a market only ¥% as large 
as the Upper Peninsula market.” The fact that by con- 
structing this entire line Mich Wis proposed to provide 
city-gate service to these Wisconsin communities without 
even any reference to the 10-cent formula emphasizes the 
impropriety of the Commission’s reading of a ‘‘short 
lateral’’ limitation into the 10-cent formula.* 

In these circumstances, to deny to Michigan Gas the bene- 
fits of the 10-cent formula on the ground that it is limited to 
relatively short laterals and at the same time permit Mich 
Wis to construct laterals of greater length (in relation to 
the volume of the gas sold) to provide city-gate service 
to other customers in this very proceeding aggravates 
further the unlawful discrimination against Michigan Gas 

22 As a matter of interesting coincidence the ‘Wausanu-Merrill-Antigo line 
forms a ‘“Y?? with an elongated tail, closely similar in form and length with 
the line starting at Menomince and going northward as far as Norway, Mich- 
igan, on the west and Escanaba on the east (see Exhibit No. 1, Tr. 3833; Tr. 
1823). It represents more than the portion of the branch line facilities Mich 


Wis would have to construct in the Upper Peninsula under its 10-cent formula, 
in relation to volumes of gas sold. 


23 It is also noteworthy in this connection that in Northern Natural Gas 
Co., 11 F.P.C. 174 (1952) cited, supra, p. 22, the Commission’s direction to 
Northern Natural to construct branch lines and provide city-gate service to 
certain communities in Minnesota and Iowa with a peak-day demand totaling 
about 4,000 Mef required the construction of about 80 miles of branch line, 


costing approximately $1,000,000. See 11 F.P.C. at 184, 185 and fn, 9. 
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and the consumers of the Upper Peninsula. The result 
of the Commission’s holding is not only to saddle Michigan 
Gas with the burden, not imposed upon any other pur- 
chaser from Mich Wis, of the full costs of constructing and 
operating the line necessary to provide city-gate service, 
but also to require Michigan Gas, through payment of the 
ACQ Rate, to contribute toward the cost of serving those 
customers receiving delivery under Mich Wis’ established 
branch line practice. Thus, Michigan Gas is doubly dis- 
criminated against by the Commission’s decision and order: 
(a) it does not receive the benefits of the extension policy 
provided by Mich Wis to others; (b) it pays rates which 
reflect the investment by Mich Wis in such service to others. 

Moreover, inasmuch as Mich Wis undertook to justify its 
proposals with regard to the Wisconsin River Valley (in- 
eluding the Wausau-Merrill-Antigo line), on the ground that 
it was treating service to that area as a total project 
without regard to the 10-cent formula (Tr. 1825),™ the ef- 
fect of the Commission’s decision is to create a category of 
customers (only the service to the Upper Peninsula) de- 
prived of the benefits of both the 10-cent formula (because 
the necessary branch line is not ‘‘short’’) and of city-gate 
service (which exceeds that required by the 10-cent for- 
mula) solely because Mich Wis perhaps for reasons of 
its own corporate parent has chosen not to denominate the 
Upper Peninsula extension as a ‘‘project’’. 

(ii) In its rather surprising efforts to distinguish be- 
tween the provision of city-gate service to the Wisconsin 
River Valley without reference to the 10-cent formula and 
the denying even application of the 10-cent formula to serv- 
ice by Mich Wis to Michigan Gas, the Commission in its 
order on rehearing suggests that there are ‘‘numerous 


24 This rationalization does not, of course, distinguish service to the Upper 
Peninsula. Service to the Upper Peninsula is obviously just as much a project 
‘as service to the Wisconsin River Valley (Tr. 1765); hence, under Mich Wis’ 
theory, Michigan Gas is entitled to city-gate service. Indeed, Mich Wis itself 
proposed precisely such service in its negotiations with Michigan Gas which 
Mich Wis abruptly terminated shortly before it filed its application in this 
proceeding. See Tr. 1835, 3302-3303; Ex. No. 202, Tr. 15030-15051. 
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differences between the two proposals fully discussed in 
Opinion No. 331, including differences of geographic loca- 
tion, relative market stability, comparative growth poten- 
tials and other factors.’? (Tr. 16460).* 

In adverting to differences in geographic location, the 
Commission apparently had in mind its earlier reference 
to the general principle that in ‘‘preseribing different 
rates for different zones, * * * the more distant zones gen- 
erally [pay] the higher rates.’’ But, as is apparent from 
Northern Natural Gas Company, 14 F.P.C. 11, 14-15 (1955), 
from which the Commission quoted in this connection, the 
application of this principle depends upon findings by the 
Commission in a particular case based on evidence in the 
record. Here, not only has the Commission not made the 
findings necessary for the application of this general prin- 
ciple but such a finding could not be made on the record 
in this case. Moreover, Mich Wis has not proposed zone 
rates—nor has the Commission ordered or even suggested 
them. See, supra, p. 18. 

As to relative market stability, the short and complete 
answer to this argument is that the purchase of natural 
gas by Michigan Gas from Mich Wis would be made under 


25 The ‘‘full discussion in Opinion No. 331’’ referred to by the Commission 
is as follows (Tr. 16296): 


Although Michigan Wisconsin would construct facilities including branch 
lines for city-gate service in its Central Wisconsin project, there are very 
material differences between that project and the proposal for service to 
the Upper Michigan Peninsula. In order to obtain and utilize the gas 
from Midwestern, which is the primary purpose of its proposal herein, 
Michigan Wisconsin must construct a large diameter pipeline into Central 
Wisconsin and its action so doing redounds to the substantial benefit now 
and in the future of all its customers. This pipeline would traverse the 
Central Wisconsin area and logically should serve that area. Also this 
region provides relatively assured and diversified markets, which augurs 
favorably for the economics of the project and its contribution to 
Michigan Wisconsin system and the consumers it serves. In view of these 
and other circumstances disclosed by the record, the Upper Michigan pro- 
posal cannot be assimilated to the Central Wisconsin project. 


There is nothing in the record to support the Commission’s assertion that the 
facilities required to receive gas from Midwestern at Marshfield must be con- 
structed through the Wisconsin River Valley. But even if this were so, it is 
erystal clear that the 71 mile Wausau-Merrill-Antigo branch line facilities are 
not part of the ‘‘large diameter pipeline.’’ They are just a branch line to 
serve three communities in the Wisconsin River Valley. 


26 As also shown, supra, pp. 24-25, the kind of the market to be served has 
no bearing on the question of unlawful discrimination. 
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a 20-year contract with minimum payment guarantees to 
Mich Wis designed to protect Mich Wis against severe 
fluctuations in economic conditions and resulting revenues. 
The Wisconsin River buyers are doing not one whit more. 
Moreover, an examination of the evidence shows that the 
market in the Upper Peninsula has at least as great poten- 
tial, if not a greater one, than the communities to be served 
by the Wausau-Merrill-Antigo line. Compare Ex. Nos. 35, 
47, 48 (Tr. 3994, 4289, 4309) with Ex. Nos. 218, 218A (Tr. 
15191, 15192). This is particularly so since the Upper 
Peninsula is one of the remaining areas in the country 
abounding in untapped natural resources, the development 
of which would be substantially facilitated by the availa- 
bility of natural gas (Tr. 3087-3092). And the fact is, 
as already indicated (supra, p. 35), that the estimated 
third year requirements for the Upper Peninsula are about 
three times that for the communities served by the Wausau- 
Merrill-Antigo line. 

In sum, the conditions of service on that line fall far 
short of being ‘‘different’’ enough to justify the Commis- 
sion’s requiring Michigan Gas to pay for pipeline service 
at Menominee the same rate as that paid for city-gate 
service by distributors for whom Mich Wis voluntarily 
proposes to build the Wausau-Merrill-Antigo line. 

8. Mich Wis’ investment in the Waupaca-Menominee line 
does not justify refusal to apply the 10-cent formula. As 
further justification for its refusal to require Mich Wis 
to construct an appropriate portion of the branch line 
from Menominee, the Commission asserted that Mich Wis 
“would invest some $2,377,194 in facilities in the line from 
Waupaca to Menominee for additional capacity solely to 
provide service to the Upper Peninsula’’ (Tr. 16296). 

This statement of the Commission is, however, factually 
incorrect. Not only is there absolutely no evidence in the 
record or even claim by Mich Wis that the $2,377,194 invest- 
ment in the Waupaca-Menominee line or any part thereof, 
is attributable solely to service to the Upper Peninsula, 
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but the Commission’s Staff in its brief before the Com- 
mission expressly noted (p. 55): 


“Tt is probable that Michigan Wisconsin would allow 
for some future growth in constructing the Waupaca- 
to-Menominee line even if it were not going to serve the 
Upper Peninsula * * *” 


Since it is not established that Mich Wis would not build 
the presently proposed line as sized to Menominee even if 
the Upper Peninsula were not to be served, there is no justi- 
fication for the Commission to attribute any portion of this 
main-line investment entirely to service for the Upper Pen- 
insula. This accords with the ruling already made by the 
Commission in Northern Natural Gas Co., 22 F.P.C. 523 
(1959), that where the assigning of incremental main-line 
costs to particular branch lines is of dubious validity, i.e., 
the pipeline company ‘‘would not necessarily alter the plans 
for its main line depending on whether a given branch line 
did or did not take gas’’ (22 F.P.C. at 525), the investment 
in main-line facilities should not be considered as an ele- 
ment in determining relative participation in branch-line 
costs (Ibid.).* 

Moreover, in applying the 10-cent formula with regard 
to Mich Wis’ branch lines, the Commission has never before 
taken into account the investment in main-line facilities in 

27 The testimony adverted to by the Commission in its order on rehearing 
(Tr. 16461) from page 1947 of the transcript was merely that of Mich Wis’ 
engineering witness, Mr. Ross, in which he indicated that the linc might, as 


an engineering matter, be sized smaller if the Upper Peninsula were not to 
be served. However, Mr, Ross went on to comment (Tr. 1947-1948) : 


* * © but it would be a management decision as to whether or not provi- 
sion should be made since there is almost 100 miles of line going into a 
new open territory, whether some provision would be made for further 
development of the system. 


28In its order on rehearing, the Commission attempts to distinguish this 
Northern Natural case on the ground that ‘‘it would have been virtually im- 
possible, on the record in that case, for the Commission to have isolated the 
main-line facilities required to serve the feasible communities from those re- 
quired to serve the infeasible communitics’’ (Tr. 16461). The distinction thus 
proffered involves merely a play on words for, as the Commission’s opinion in 
Northern Natural states, the reason why such isolation was not feasible was 
that set out in the text, ie., ‘‘ Northern would not necessarily alter the plans 
for its main line depending on whether a given branch line did or did not 
take gas.’’ See 22 F.P.C, at 525. 
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determining the pipeline’s relative participation in the 
cost thereof. To take such main-line investment into 
account as far as the Upper Peninsula is concerned but 
not for the construction of other branch lines is, conse- 
quently, highly discriminatory. If main-line investments 
are to be allocated and considered at all in determining the 
extent of Mich Wis’ branch-line construction, they must be 
considered in a consistent, uniform, non-discriminatory 
manner. Either they are to be taken into account for all 
customers in determining Mich Wis’ participation under 
its branch-line extension practice as measured by its 10- 
cent formula—or they must be disregarded for all cus- 
tomers. 

Finally, let us for the moment assume arguendo that the 
$2,377,194 investment in main-line facilities from Waupaca 
to Menominee is segregable and, further, that it is assign- 
able in toto to the Upper Peninsula (a manifestly illogical 
conclusion—contradicted by the physical facts of the pipe- 
line itself). Further assume that this total investment may 
properly be considered in determining the extent of Mich 
Wis’ participation in the branch line to the Upper Pen- 
insula under a non-discriminatory application of the 10- 
cent formula. It is still clear, even on these assumptions 
contrary to fact, that this main-line investment falls far 
short of constituting the full measure of Mich Wis’ par- 
ticipation under the 10-cent formula. The $2,377,194 main- 
line investment from Waupaca is equivalent to only 5 
cents per Mef whereas the formula calls for an investment 
by Mich Wis equivalent to 10 cents per Mef of the third- 
year sales. 

Thus, even if the 10-cent formula were regarded as prop- 
erly applicable from Waupaca (rather than from its real 
point of calculation, Menominee), compliance with the 
formula on a nondiscriminatory basis requires, at the very 
minimum, an additional investment by Mich Wis of 
$2,177,806 in the branch line towards the Upper Peninsula. 
This represents the difference between $2,377,194 of main- 
line investment attributed directly to the Upper Peninsula 
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market and $4,455,000, the investment required under 
uniform application of the 10-cent formula as measured 
from the main-line tap, taking everything asserted by the 
Commission at its (unsubstantiated) face value. 


B. The DCQ Proposal” 

1. The DCQ Proposal advanced by Michigan Gas as an 
alternative solution appropriately provides a “‘differential 
in rates because of differing conditions of delivery or 
service’, Under the caption ‘‘differential in rate because 
of differing conditions of delivery or service”, (9 F.P.C. 
at 134), the Commission in the 1950 Michigan Wisconsin 
case not only found that the material differences between 
pipeline service and city-gate service resulted in unlawful 
discrimination when provided at the same rate, but held 
that one of the methods for eliminating that discrimination 
was for Mich Wis to ‘‘provide an appropriate rate adjust- 
ment if such lateral lines are constructed and operated by 
the distributing companies’’ (supra, p 31, 9 F.P.C. at 136). 
In view of the identical unlawful discrimination inherent 
here in Mich Wis’ delivery of gas for the Upper Peninsula 
at the pipeline (Menominee) rather than at city gates 
(or under the 10-cent formula) Michigan Gas presented its 
DCQ proposal as still another way of eliminating the un- 
lawful discrimination by an appropriate rate differential. 

Under this proposal Michigan Gas would take delivery 
of gas from Mich Wis at Menominee and construct the 
entire facilities needed to bring the gas from the arbitrary 
Menominee delivery point to its customers in the Upper 
Peninsula. However, under this proposal, Michigan Gas 
would also purchase the gas from Mich Wis under a con- 
ventional contract demand rate schedule which would per- 
mit Michigan Gas to take its daily contract quantity 365 
days a year, or at 100% load factor, instead of under the 
limitation prescribed by Mich Wis’ ACQ Rate Schedule 

29 In characterizing this proposal as its DCQ proposal (Daily Contract Quan- 
tity), Michigan Gas is conforming to the designation assigned by Mich Wis 
to the rate schedule (Ex. No. 202, Tr. 15030-15051) under which it had 
earlicr firmly proposed to sell gas to Michigan Gas for the Upper Peninsula— 


until it abruptly injected its sister company, Consolidated, as the purchaser 
for the Upper Peni 
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which only permits the purchaser to take the daily contract 
quantity nominated by him for the equivalent of but 180 
days during the year (Tr. 1777-1778). Michigan Gas con- 
templated that its purchases under the DCQ rate proposal 
would be about 95 % load factor of a daily contract 
quantity of 27,732 Mcf. 

By being able to take the daily contract quantity at 95% 
load factor, Michigan Gas could meet the firm and inter- 
ruptible annual requirement of 9,616,071 Mef of the Upper 
Peninsula markets by limiting its daily contract quantity 
to only 27,732 Mef (27,732 x 365 x 95% = 9,616,071). In 
contrast under the 180 day restriction of the ACQ Rate 
Schedule, it would be necessary to nominate a daily contract 
quantity of 37,133 Mef to meet only the estimated firm 
annual requirements of 6,683,928 Mef (37,183 x 180 = 
6,683,928). 

The larger quantities of gas (9,616,071 Mcf) thus avail- 
able to Michigan Gas under the conventional contract de- 
mand (DCQ) rate schedule would produce a lower average 
cost of gas purchased. Thus it would permit Michigan 
Gas to make interruptible sales of additional quantities of 
gas at competitive prices to several industrial plants in the 
Upper Peninsula, achieving for Michigan Gas more eco- 
nomical utilization of its distribution facilities as well as 
the branch line facilities from Menominee and thus make 
the project, including the total branch line investment, 
feasible for Michigan Gas. 

As the Commission has found in other instances, the 
successful initiation of natural gas service into new market 
areas often times requires relatively large interruptible 
sales pending the building of the firm service market. 
Here, if Michigan Gas were required to own and operate 
the branch line from Menominee, such interruptible sales 
would be essential both for the project to be economically 
feasible for Michigan Gas and the consuming public in the 

30 Since the Commission directed the sale under the ACQ Rate Schedule, it 
allocated 37,200 Mef to the Upper Peninsula which thereby reduces the pros- 
pects of developing the interruptible market of the Upper Peninsula and in- 
creases the unit cost of transportation inasmuch as under the 180 day restric- 


tion of the ACQ Rate Schedule only 6,683,928 Mcf on an annual basis is 
available to the Upper Peninsula rather than 9,616,071 Mcf. 
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communities in which it will distribute and for the foster- 
ing of the economic development of the Upper Peninsula. 

The proposals of Michigan Gas which achieve these ob- 
jectives are obviously in the public interest.” 

Moreover, the different rate schedule proposed by Michi- 
gan Gas for service to the Upper Peninsula from Menominee 
is fully justified by the difference in the situations involved. 
The ACQ Rate Schedule is intended for customers who 
receive service under Mich Wis’ branch line practice and 
is designed to recover for Mich Wis the cost of service 
including the costs of the branch line facilities installed 
by Mich Wis. See, supra, pp. 20-21. Under Michigan Gas’ 
DCQ proposal, Mich Wis would provide only pipeline serv- 
ice and Michigan Gas would have to bear the entire cost 
of constructing and operating the line into the Upper 
Peninsula. These circumstances provide ample justification, 
under the Commission’s own decision in the 1950 Michigan 
Wisconsin case, for the provision of a rate schedule for 
such service different from the ACQ Rate Schedule. 

2. The DCQ proposal would not discriminate in favor 
of Michigan Gas and the Upper Peninsula. The Commis- 
sion suggests (Tr. 16297) : 


* * * it would be discriminatory to Michigan Wis- 
consin’s existing customers if Michigan Gas were 
allowed to purchase gas under [its DCQ proposal]. 
Michigan Gas could thereby obtain an average cost 
of gas of 37.5 cents per Mef while Michigan Wisconsin’s 
other customers, being limited to 180 days under the 
ACQ schedule, would have an average cost of firm 
gas of not less than 42.33 cents per Mef. 


This suggestion, however, overlooks the fact that this 
lower average rate is fully justified by the higher load 
factor at which gas would be taken by Michigan Gas for 
the Upper Peninsula. Such lower average rate is con- 


31Mr. Thompson, Mich Wis’ policy witness, admitted that during Mich 
Wis’ negotiations with Michigan Gas, Mich Wis recognized that to provide 
the city-gate service which it was then contemplating for the Upper Peninsula, 
the service had to be at 2 high load factor in order to support the investment 
in the facilities (Tr. 1836). Thus, Michigan Gas’ alternative DCQ proposal 
realistically reflects the high load market requirements of the Upper Peninsula. 
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sistent with the operation of a demand-commodity form 
of rate, and, indeed, is the specific intent of that conven- 
tional form of rate. Higher load factor customers always 
have a lower average cost under a two-part rate—and 
justifiably so, because they impose a lower average cost 
responsibility on the pipline system (Tr. 1819-1820). Hence, 
the lower average rate which Michigan Gas would pay 
under the DCQ proposal plainly would not give rise to any 
discrimination against Mich Wis’ other customers. One 
might just as well claim undue discrimination for the usual 
straight commodity rate charged by pipeline companies 
to their small customers because it is generally higher 
than the average charge under the conventional contract 
demand type rate schedule, such as the DCQ Rate Schedule 
proposed by Michigan Gas in this proceeding. 

Not only is the Commission’s suggestion that other cus- 
tomers would be discriminated against if Michigan Gas 
were accorded a differential in rate not in accord with 


either precedent or fact and contradicted by the Com- 
mission’s own precedents, but it is inconsistent with the 
action taken by the Commission in this very proceeding 
as heretofore noted. In describing the rates proposed by 
Midwestern, the Commission noted (Tr. 16283) : 


The basic rate for the contract demand service is a 
monthly demand charge of $4.75 and a commodity 
charge of 25.3 cents per Mef, as set forth in Rate 
Schedules CD-X3 and CD-2,* * *. The proposed rate 
for Rate Schedule CD-1 is a monthly demand charge 
of $5.00 and a commodity charge of 25.3 cents per 
Mef; according to Midwestern, the higher demand 
charge is to defray costs associated with construction 


of laterals for deliveries at city gates. (Italics supplied) 


Finally, in asserting that other customers receiving serv- 
ice under the ACQ rate would be entitled to the same rate 
differentials (Tr. 16297), the Commission overlooks the 
essential difference: that all other customers served under 
the ACQ Rate Schedule receive city-gate service or service 
at a point of delivery conforming to uniform application 
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of Mich Wis’ established branch-line extension practice 
whereas under the DCQ proposal, Michigan Gas would re- 
ceive only pipeline service and would have to bear the full 
burden of the cost of the branch line from Menominee to 
the city gates of the various communities to be served in 
the Upper Peninsula. 

In these circumstances the other customers, incurring 
no such branch line costs, could assert no justifiable claim 
to service under the DCQ proposal, nor validly object to 
service to the Upper Peninsula under that proposal. Thus, 
under this proposal, there could not be, nor is there, any 
discrimination. 


IIL THE COMMISSION FAILED TO DISCHARGE ITS RESPONSI- 
BILITY NOT TO PERMIT UNLAWFUL DISCRIMINATION 

As shown, supra, both of Michigan Gas’ proposals, the 
ACQ proposal and the DCQ proposal, adhere closely to 
the means suggested by the Commission in the 1950 Michi- 
gan Wisconsin case for eliminating unlawful discrimination 
in an identical situation. Moreover, either of them would 
eliminate the unlawful discrimination inherent in requiring 
Michigan Gas to take delivery of gas for the Upper 
Peninsula at Menominee under Mich Wis’ ACQ Rate Sched- 
ule. Hither proposal would accord Michigan Gas and the 
consumers in the Upper Peninsula appropriate equality of 
treatment with Mich Wis’ other customers. In rejecting 
Michigan Gas’ proposals, the Commission erroneously 
characterized these proposals as in effect an attempt by 
Michigan Gas to obtain ‘‘special concessions’? (Tr. 16296) 
and held, improperly as we have shown, that adoption of 
either of these proposals would be discriminatory against 
Mich Wis’ other customers (Tr. 16297, 16460). 

But even if it be assumed arguendo that the Commission 
was right in rejecting these alternative proposals as tipping 
the balance, it was, we submit, nevertheless, erroneous for 
the Commission to require Michigan Gas to take delivery 
of the gas at Menominee under Mich Wis’ ACQ Rate 
Schedule. The Commission’s decision fails to take into 
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account the basic fact that Michigan Gas has advanced 
its alternative proposals only to suggest appropriate meas- 
ures, in line with the methods set out by the Commission 
stself in the 1950 Michigan Wisconsin decision, for elimi- 
nating the discrimination which would result from requiring 
it to pay the same rate for pipeline service as other cus- 
tomers served under the ACQ Rate Schedule were paying 
for service at the city gate or at the terminus of a line 
built by Mich Wis under the 10-cent formula. In other 
words, unlawful discrimination existed independently of 
Michigan Gas’ proposals. Michigan Gas’ proposals merely 
suggested appropriate alternatives for eliminating the 
unlawful discrimination. 

Consequently, assuming arguendo that the Commission 
was right in rejecting Michigan Gas’ proposals, the Com- 
mission was still charged with the responsibility under the 
Natural Gas Act, of eliminating the unlawful disecrimina- 
tion. Even if these proposals were not appropriate means 
for eliminating the discrimination (and we believe the 
analysis herein shows they were) the Commission was still 
obligated under the Act to take appropriate steps to elimi- 
nate the prohibited discrimination on the basis of the record 
already made, and, if the record was inadequate for that 
purpose, to reset the case for rehearings on that issue. 
‘As Commissioner Connole stated in his dissent on rehear- 
ing (Tr. 16467; supra, p. 7): 

* * * T believe the application for rehearing filed by 
Michigan Gas and Electric Company sets forth sound 
grounds on which to conclude that our action taken in 
Opinion No. 331 makes for unlawful discrimination and 
should be eliminated. At least, it seems to me, a reopen- 
ing of this proceeding should be permitted. I believe 
the ACQ-1 rate requires the availability of service to 
Michigan Gas and Electric without obligation on its 
part to build the connecting line, or if it does build 
the line, that it be required to do so under the terms 
of a formula, either consistent with the so-called ‘‘10¢ 
formula’? or consistent with the terms of a formula 


developed on a record after rehearing on that issue 
alone. (Italics supplied) 
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That the Commission failed to discharge its statutory 
responsibility for eliminating unlawful discrimination by 
the mere rejection of Michigan Gas’ proposals is apparent. 
In its original opinion, as indicated, supra, p. 38, the 
Commission gave as one of its reasons for refusing to 
apply the 10-cent formula that Mich Wis had already under- 
taken to invest $2,377,194 in main-line facilities from 
Waupaca to Menominee solely to provide service to the 
Upper Peninsula. Michigan Gas believes that such an 
allocation of main-line investment should not, under the 
Commission’s precedents, the realities of sizing main-line 
facilities, and the absence of any evidence to sustain the 
Commission’s inference, be taken into account in deter- 
mining the question of branch-line construction by a pipe- 
line company (see, supra, pp. 38-41). However, Michigan 
Gas, in an effort to avoid the necessity of seeking review 
of the Commission’s action, and thereby further delay 
service to the Upper Peninsula, advanced in its application 
for rehearing still a third proposal for eliminating the 
discrimination, predicated on accepting the unsupported 
conclusion that part of Mich Wis’ investment in the 
Wanupaca-Menominee line was in fact segregable and 
allocable to service for the Upper Peninsula (Tr. 16455). 

Although under this third Michigan Gas proposal to 
mitigate treatment discriminatory to it, Mich Wis’ invest- 
ment in the line from Menominee to the Upper Peninsula 
would amount to only about $2,493,000, or only about one- 
half the investment which would be required of Mich Wis 
if the 10-cent formula were fully applied, the Commission 
in its order on rehearing dismissed this proposal out of 
hand? Its comment was only that ‘‘the possibility of 
[Michigan Wisconsin’s] being required to pay this addi- 
“32 The Commission stated (‘Tr. 16455) : 

In its third alternative, which it seeks to support by an appendix to its 
application, Michigan Gas requests that Michigan Wisconsin be required 
to share the costs of the transmission facilities for Upper Peninsula 
service under the ACQ Rate Schedule to the extent necessary to provide 
Michigan Gas with a 634 per cent rate of return in the third year of gas 


operations in the Upper Peninsula, or provide an offsetting rate 
differential. 
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tional sum was not considered in its feasibility studies and 
there is no evidence in this record to show that Michigan 
Wisconsin’s proposed rates are sufficient to permit such 
an additional sizeable investment”’ (Tr. 16461). 

In the same proceeding in which it thus peremptorily 
brushed the third Michigan Gas proposal aside, the Com- 
mission had, however, already recognized that ‘‘Michigan 
Wisconsin’s rates are probably sufficiently high to provide 
for a certain amount of lateral construction’’ (Tr. 16458) 
and had authorized Mich Wis to construct the Wausau- 
Merrill-Antigo line at a cost of about $1,700,000—an invest- 
ment equal to about 3% of Mich Wis’ cost under Michigan 
Gas’ third proposal—to provide city-gate service to com- 
munities with third-year firm requirements of only about 
one-third of the Upper Peninsula’s estimated third-year 
firm requirements of 6,684,000 Mef. Certainly, in light of 
these factors, an agency alert to its responsibilities to 
avoid unlawful discrimination would not have dismissed 
the proposal so cavalierly. It would have accorded more 
than superficial consideration to this third proposal of 
Michigan Gas. 

The Commission’s failure to appreciate the scope of its 
statutory responsibility here is also manifest in the terms 
in which it discusses Michigan Gas’ proposals, in particular 
the DCQ proposal (Tr. 16296, 16460), and its assertion that 
in advancing its various proposals, Michigan Gas was seek- 
ing ‘‘special concessions’. By its proposals, Michigan 
Gas was merely suggesting various methods for eliminat- 
ing the discrimination caused by Mich Wis’ arbitrary treat- 
ment which sought to require Michigan Gas to pay the 
same rate for service under different terms and conditions 
extended to all other customers—an arbitrary discrimi- 
nation which the Commission indulged. If acceptance of 
any of Michigan Gas’ proposals in toto would have swung 
the scale the other way and resulted in a preferred position 
for Michigan Gas, rejection of these proposals without 
more did not operate to discharge the Commission’s re- 
sponsibility to prevent unlawful discrimination. Cf. Michi- 
gan Consolidated Gas Co. v. Federal Power Commission, 
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U.S. App. ’ A ’ F.2d ; , C.A.D.C.) 
No. 14975, et al. (decided April 29, 1960), slip opinion pp. 
37-39; Midwestern Gas Transmission Co. v. Federal Power 
Commission, 103 U.S. App. D.C. 360, 258 F. 2d 660 (1958), 
vacated as moot, 358 U.S. 280 (1959). Instead, the Com- 
mission was obligated to eliminate the discrimination by 
a method of its own devisement, supported by evidence. 
This it chose not to do. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the Commission’s orders here under review should 
be set aside and the cause remanded to the Commission 
with directions to enter an order directing Mich Wis to de- 
liver gas to Michigan Gas for the Upper Peninsula under 
either the ACQ or DCQ proposals advanced by Michigan 
Gas. 
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COUNTERSTATEMENT OF THE QUESTION PRESENTED 


An interstate pipeline company sought certificate authority 
to construct facilities and sell gas, at a uniform price but at 
various delivery points, to a number of existing and new cus- 
tomers (the latter principally in Wisconsin). One of the pro- 
posed new sales was to an affiliate of the pipeline company, 
which intended to buy gas at a point near the Michigan- 
Wisconsin border and to construct all the facilities necessary 
for transporting and re-selling the gas throughout the Upper 
Peninsula of Michigan. Petitioner intervened, demanding that 
+he Commission require (1) that the pipeline company deliver 
gas for service in the Upper Peninsula to petitioner, rather 
+han to the affiliate, and (2) that the pipeline company either 
(a) construct a large part of the facilities in Michigan or (b) 
sell the gas to petitioner at reduced rates. The Commission 
authorized the pipeline company to serve petitioner at the 
uniform price and at the delivery point near the border. In 
respondent’s opinion the question presented is: 

Whether the Commission abused its discretion or acted with- 
out substantial support in the record in determining that the 
service it authorized was not unduly discriminatory. 
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COUNTERSTATEMENT OF THE QUESTION PRESENTED 


An interstate pipeline company sought certificate authority 
to construct facilities and sell gas, at a uniform price but at 
various delivery points, to a number of existing and new cus- 
tomers (the latter principally in Wisconsin). One of the pro- 
posed new sales was to an affiliate of the pipeline company, 
which intended to buy gas at a point near the Michigan- 
Wisconsin border and to construct all the facilities necessary 
for transporting and re-selling the gas throughout the Upper 
Peninsula of Michigan. Petitioner intervened, demanding that 
the Commission require (1) that the pipeline company deliver 
gas for service in the Upper Peninsula to petitioner, rather 
than to the affiliate, and (2) that the pipeline company either 
(a) construct a large part of the facilities in Michigan or (b) 
sell the gas to petitioner at reduced rates. The Commission 
authorized the pipeline company to serve petitioner at the 
uniform price and at the delivery point near the border. In 
respondent’s opinion the question presented is: 

Whether the Commission abused its discretion or acted with- 
out substantial support in the record in determining that the 
service it authorized was not unduly discriminatory. 

@ 


occ acenaemcosenronssescor=ncee, 

L Petitioner, by seeking a remand directing the Commission to 
adopt one of its proposals, asks this Court to exercise a non- 
judicial function outside its power. 

IL. Whether “undue discrimination” will or will not come about 

"4g a question of fact and judgment for the Commission__-- 

III. The Commission’s determination that ACQ service at 
Menominee does not constitute “undue discrimination” 
against petitioner was warranted in fact and law 

‘A. There is record support for the finding that the 
“10-cent formula” does not apply here. 

B. The Commission reasonably regarded the Waupaca- 
Menominee line as a sufficient contribution to the 
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COUNTERSTATEMENT OF THE CASE 


The present controversy concerns petitioner’s partially suc- 
cessful efforts to secure a supply of natural gas at favorable 
rates for resale in the Upper Peninsula of Michigan. The 
order of the Federal Power Commission here complained of 
directed Michigan Wisconsin Pipe Line Company (Mich Wis) 
to sell gas to petitioner at Menominee, Michigan (just across 
the border from Wisconsin) and to charge petitioner its uni- 
form ACQ-1 rate applicable to all of Mich Wis’ customers. 
Midwestern Gas Transmission Co., 22 FPC 775 (R. 16267— 
16312).2 Petitioner complains that this rate is discrimina- 
torily high for service at Menominee. In the Commission’s 
view, petitioner simply demands “special concessions” for it- 
self as against Mich Wis’ other customers. 22 FPC at 795 
(R. 16296). 

Petitioner Michigan Gas and Electric Company distributes 
manufactured gas in three Upper Peninsula? communities 
(Marquette, Negaunee and Ishpeming); it has franchises to 
distribute natural-gas in these plus four additional localities. 
For some years, petitioner has sought a supply of natural gas 
for distribution in the Upper Peninsula.’ In order to secure 


2 Designated F.P.C. Opinion No. 831 (issued October $1, 1959), rehearing 
denied December 29, 1959, 22 FPC 1157 (RB. 16454-16467). The administra- 
tive proceedings concerned four consolidated certificate dockets. Applica- 
tions by Midwestern were heard in G-18313, G-18314, G-18315 ; petitioner’s 
controversy grows out of Mich Wis’ application in G-18316. Citations in 
the form “B.000” refer, in accordance with Paragraph f. of the Court's 
order of April 20, 1960, to the record as certified to the Court. (Petitioner’s 
brief cites to these same pages as “Tr. 000.”) 

*The fifteen northernmost counties of Michigan, bounded on the south 
by the State of Wisconsin and on all other sides by Lakes Superior, Huron, 
Michigan and connecting waters, are known as the Upper Peninsula (R. 
3087). 

* Petitioner separately renders electric and natural-gas service in a portion 
of down-state, or Lower Peninsula, Michigan. Mich Wis there supplies 
natural gas to petitioner under the ACQ-1 rate schedule. Petitioner is an 
intrastate gas utility regulated by the Michigan Public Service Commission. 
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such supply, petitioner intervened in the proceedings before 
the Federal Power Commission. 

Tn an earlier case, American Louisiana Pipe Line Company, 
et al., 20 FPC 575, the Commission had discussed some rather 
indefinite proposals regarding service for the Upper Peninsula. 
That case dealt with a group of competitive applications, con- 
solidated for hearing, all of which the Commission denied. 
However, two of the applicants in that proceeding, Midwestern 
and Mich Wis, had indicated that if they received a certificate 
that they would thereafter propose natural-gas service for the 
Upper Peninsula of Michigan. Consequently, the Commission 
expressed the hope that additional applications would be filed, 
free of the defects discussed in the opinion, proposing service 
to various midwestern areas, including the Upper Peninsula 
(20 FPC 575, 593). 

By the time renewed applications were developed Mich Wis 
was the only company in a position to propose service to the 
Upper Peninsula. Petitioner’s own evidence shows that Mich 
Wis made extensive, albeit unsuccessful, efforts to agree with 
petitioner on a plan for city-gate delivery of gas to petitioner 
for serving the seven communities in which it held franchises 
(R. 3301-04). There is no basis for petitioner’s insinuation 
that Mich Wis improperly “reneged” and thereby discriminated 
against it (Pet. Br.4-5). The record clearly shows that Mich 
Wis was under pressure to file a certificate application without 
delay. Its supplier, Midwestern, in turn had a contract to 
purchase gas from Trans-Canada Pipe Lines Limited which 
provided that Trans-Canada could terminate the agreement if 
‘Midwestern had not secured authorization to import Canadian 
gas by November 1, 1959 (R. 5192, 5232, 5237). The Com- 
mission had no reason to doubt that Mich Wis believed it was 
imperative to work out some. concrete proposal in time for sub- 
mission as a part of Mich Wis’ application. (As matters 
finally culminated, the hearing was barely concluded in time for 
briefs to be filed and the rendering of a Commission decision 
prior to the November first termination date in Midwestern’s 
contract with Trans-Canada.) The record establishes that 

«Mich Wis never proposed, however, to make delivery at the city-gates 


of these far-flung localities under the ACQ-1 rate. The negotiations failed 
because the parties could not agree on any higher price. 
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Mich Wis turned away from petitioner only after it despaired 
of evolving a mutually satisfactory arrangement (R. 1839-40;. 
1904). The Commission had no cause for believing otherwise, 
See 22 FPC at 1163, R. 16462-3. 

The instant proceedings were held on applications by Mich 
Wis and Midwestern, which had organized a major project to im- 
port Canadian gas and transport it to Wisconsin Both Mid- 
western and Mich Wis are interstate pipeline companies and 
“natural-gas companies” within the meaning of the Natural 
Gas Act’ Midwestern proposed to import 204 million cubic 
feet (MMcf) of natural gas per day, to transport it as far as 
Marshfield, Wisconsin, and to sell the imported gas for resale 
to customers in the United States. The largest of Midwestern’s 
customers would be Mich Wis, which would buy 158 MMcf per 
day. Petitioner favored the importation, confining its objec- 
tions to the Mich Wis application. 

. Mich Wis, a subsidiary of the American Natural Gas Com- 
pany, owns and operates a pipeline system extending from 
Texas to Michigan. (We reproduce its system map, R. 
3833, opposite p. 4, infra. The map distinguishes proposed 
new facilities from existing ones.) Prior to the Cana- 
dian import project, Mich Wis’ principal sources of supply 
were purchases from independent producers in Texas, Okla- 
homa, and Kansas and from an affiliated pipeline company, 
which purchases gas in Louisiana.’ Mich Wis sells this gas to 
distribution companies in Missouri, Iowa, Illinois, Wisconsin, 
© Midwestern’s original program to import natural gas, which the Com- 
mission disapproved, was recently discussed in Michigan Consolidated Gas 
Oo. v. F.P.C. (unreported), CADC Nos. 14975, et at., decided April 29, 1960, 
slip opin, p. 12. 
“act of June 21, 1938, c. 556, 52 Stat. 821-833, as amended, 15 U.S.C. 
T1LI-T1tw. 
™ Mich Wis’ gas supply summary (R. 3904) showed the following estimated 
annual and maximum-day supplies for 1961-1962: 
Maat 
Annual reau! 
(MMecf) (Mor) 
From independent producers-. 450 
From American Louisiana Pipe Line Co------. 36, 99 
From Midwestern------------------------. _ 158 


Total purchases_..--------------------------- 251, 528 10% 
572855—60——2 
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and Michigan. Its two largest customers are Michigan Con- 
solidated Gas Company (Consolidated), which serves Detroit 
and other cities in the Lower Peninsula, and Milwaukee Gas 
Light Company.’ 

Before making resales to distribution-company customers, 
Mich Wis injects a large proportion of the gas it purchases into 
underground storage fields which it operates in Michigan. As 
a result Mich Wis can satisfy the demands of its customers dur- 
ing the winter heating season even though peak day consumer 
needs far exceed the daily volumes transported from the gas 
fields® But in order to have enough gas for storage Mich Wis 
must restrict sales during off-peak periods. Through the 
ACQ-I rate schedule (R. 4537-41) Mich Wis protects and 
maintains its storage balances.*° Mich Wis’ customers nomi- 
nate an Annual Contract Quantity (ACQ) limited to 180 
times the Maximum Daily Quantity (MDQ) which they esti- 
mate they will need (R. 1779; 1860-63)." This means, in ef- 
fect, that Mich Wis’ customers are restricted to an annual load 
factor of 50 percent (R. 2903).* 


* Both are affiliates of Mich Wis. Their share of Mich Wis’ authorized 
maximum daily capacity of 1,079 MMcf, prior to the instant order, was 429 
MMcf allocated to Consolidated and 265 MMcf to Milwaukee (B. 3905). The 
Commission’s order raised the authorized maximum daily capacity to 1,271 
MMcf. Mich Wis’ actual sales, during 1958, totaled 148,007 MMcf; Consoli- 
dated purchased 63,619 MMcf, Milwaukee 38,526 MMcf (BR. 3906). 

*The operation of Mich Wis’ system is extremely flexible. At the con- 
sumption end of the line (Le. the “U”-shaped system running south of Lake 
Michigan) gas may flow in one direction on peak days and in the opposite 
direction in warm weather (see R. 3884, 3885). 

2» Mich Wis sells virtually all of its gas, including storage gas, under the 
ACQ-1 rate schedule. It does not have a separate or additional storage 
service rate. There is no ACQ-2 schedule. 

2 Thus if a customer enters into a service agreement for an MDQ of 100 
units, the ACQ or annual supply available from Mich Wis would be 
100X180=18,000. 

™Toad factor expresses the relationship between a customer’s average 
daily purchases (ACQ/365) and maximum amount he may purchase on & 
single day (MDQ). Since MDQ=ACQ/180 for Mich Wis’ customers, their 
load factor (Le., the ratio of ACQ/365: MDQ) is 180: 365 or approximately 
50 percent. ‘At the time the Commission acted, Mich Wis was proposing 
and on October 7, 1960, began to collect subject to refund) an ACQ rate 
which amounts to 423 cents per Mcf at 50 percent load factor. The record 
reflects that level of rates. 
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Here, Mich Wis sought to expand its system, applying for 
certificate authority (1) to construct and operate approxi- 
mately 376 miles of 24-inch to 44-inch line and related facili- 
ties, costing an estimated $24 million and (2) to sell for resale, 
to new and existing customers, the 158 MMef of Canadian gas 
per day which it proposed to buy from Midwestern at Marsh- 
field, Wisconsin (the terminus of Midwestern’s line). The par- 
ticular connection necessary to attach the new Canadian sup- 
ply to the existing pipeline was a 97-mile, 24 to 20-inch line from 
Marshfield to a point near Appleton, Wisconsin. This would 
be the only pipeline traversing central Wisconsin east of Marsh- 
field. 

From a point near Waupaca on the Marshfield-Appleton 
‘trunk Mich Wis further proposed to build a 96-mile, 16-inch line 
to Marinette, Wisconsin and Menominee, Michigan, at a cost of 
$4,738,194. It would supply gas to several communities along 
that route (up to a maximum daily volume of 15,000 Mcf) and 
make available at Menominee for Upper-Peninsula distribution 
an additional supply (up to a maximum daily volume of 37,000 
Mcef). 

Mich Wis, as part of its presentation, proposed that the Wau- 
paca-to-Menominee branch serve the Upper Peninsula through 
deliveries to Consolidated near Menominee. Consolidated, in 
turn, proposed to purchase a third-year maximum daily quan- 
tity of some 37,000 Mcf—at the uniform ACQ-1 rate—and to 
construct facilities from the Michigan-Wisconsin border north- 
ward through the Upper Peninsula in order to sell gas to the 
Cleveland Cliffs Iron Company, to the City of Escanaba, and 
to petitioner for distribution by the latter in seven towns, Glad- 
stone, Kingsford, Iron Mountain, Norway, Ishpeming, Ne- 
gaunee and Marquette (R. 469-76). 

Of the three customers it claimed to have in the Upper Pen- 
insula, Consolidated could only produce evidence showing 
that one, the City of Escanaba, had committed itself to pur- 
chase gas from Consolidated (R. 4433-47). Cleveland Cliffs, 
which represented about 2/3 of Consolidated’s Upper Penin- 
sula market, would not even sign a precedent agreement to buy 
gas from Consolidated, although it did send a witness to testify 
that Cleveland Cliffs was very much interested in purchasing 
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natural gas for use in its pelletizing * operations in the Upper 
Peninsula (R. 546-57). Petitioner unequivocally refused to 
purchase gas from Consolidated, saying that it could not feasi- 
bly operate natural-gas distribution systems with gas pur- 
chased at Consolidated’s proposed price of 70 cents per Mef 
(R. 3365). Because Consolidated failed to prove a market, the 
Commission declined to authorize Mich Wis to sell gas to Con- 
golidated at Menominee; instead it favored petitioner (22 
FPC at 794, R. 16295). 

Having proclaimed in its petition to intervene that it would 
not buy gas from Consolidated (R. 15929-38), petitioner was 
permitted to intervene to present its own competing case (R. 
16084-86). Petitioner proposed to charge lower retail rates in 
the Upper Peninsula (R. 15227-8, 15394) than the distributor 
in Marshfield (R. 4384-5). Petitioner repeatedly stated at the 
hhearing™ that its offer to serve the Upper Peninsula rested 
upon two alternatives: either that Mich Wis construct more 
than half of the extensive pipeline system in the Upper Penin- 
sula (ie., extending from Mich Wis’ Waupaca-Menominee 
branch) or, if Mich Wis delivers the gas no deeper in Michigan 
than Menominee, that Mich Wis charge petitioner at a rate 
4.3 cents per Mef lower than its standard ACQ rate. The 


= The process of converting low-grade iron ore into pellets which contain 
approximately 60 percent iron and thereby become competitive with domestic 
and imported high-grade iron ore. Natural gas is especially useful in the 
treating of these pellets because of its low sulphur content and the fact that 
gas does not have to be heated in the winter as is required when No. 6 fuel 
oil, the only other satisfactory fuel, is used (R. 545-46). 

“The petition to intervene did not state the conditions insisted upon at 
the hearing and throughout the remainder of the proceedings. In fact, it 
practically stated that petitioner’s sole purpose was to keep Consolidated 
from being a party to any arrangement for providing natural-gas service 
in the Upper Peninsula (R. 15984). Petitioner's subsequent actions were 
scarcely predictable from its petition: “Michigan Gas proposes to purchase 
natural gas for resale and distribution in the Upper Peninsula of Michigan 
from Michigan Wisconsin under a conventional contract demand rate 
schedule consistent with the costs of Michigan Wisconsin, at such point or 
points of-delivery in the Upper Peninsula of Michigan as the Commission 
finds necessary or appropriate and economically justified, or at Menominee, 
Michigan, if the Commission deems delivery thereat necessary or appro- 
priate and economically justified, in which latter event, Michigan Gas will 
construct and operate the necessary facilities from Menominee, Michigan, to 
points of delivery in the Upper Peninsula” (R. 15935). 
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former alternative would cost Mich Wis (and, ultimately, its 
customers) $4,455,950 in addition to the $24,177,000 estimated 
cost of the facilities it proposed. Petitioner claimed such ex- 
penditures are necessitated by Mich Wis’ lateral-extension pol- 
icy (the so-called “10-cent formula,” infra, p. 22). The latter 
alternative would reduce the effective unit price to petitioner 
from 42.3 to 38 cents per Mef by calling for delivery under & 
specially-tailored DCQ rate schedule which would permit high 
l ‘actor purchases, unlike the uniform ACQ-1 schedule, and 
wotfl diminish Mich Wis’ estimated third-year revenues by 
409 per year. 

Petitioner presented evidence tending to show a market for 
some gas in all eight® of the Upper Peninsula communities 
proposed for service (R. 15004-28, 15089-105). But as to the 
principal customer, Cleveland Cliffs, petitioner could make no 
better showing than Consolidated because Cleveland Cliffs was 
equally indefinite in committing itself to purchase gas from 
either Consolidated or petitioner (R. 2976). Nevertheless, 
the Commission, desirous of affording petitioner every possible 
opportunity to serve the Upper Peninsula, authorized and 
directed Mich Wis to deliver gas to petitioner at Menominee, 
subject to the conditions, outlined in paragraph (R) of the 
order accompanying Opinion No. 331, that petitioner secure 
(by February 1, 1960) a firm gas sales contract, with Cleveland 
Cliffs and a certificate from the Michigan Public Service Com- 
mission authorizing the construction by petitioner of the re- 
quired facilities in the Upper Peninsula (22 FPC at 804, R. 
16311).** 


* Petitioner had franchises to serve gas to consumers in seven of the 
communities and a precedent agreement with the City of Escanaba which 
proposed to operate its own municipally-owned distribution system and to 
purchase gas from either Consolidated or petitioner, depending upon which 
company received an allocation of gas from the Commission. Petitioner 
planned to charge Escanaba 70 cents per Mef for city-gate service—the 
very price which petitioner objected to paying Consolidated. 

* On January 15, 1960, petitioner filed an application requesting an exten- 
sion of time within which to comply with these conditions (R. 16470-80). 
By notice issued January 
(R. 16481). Thereafter, 
stay of these conditions pending 
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The Commission, adopting the position urged in its staff's 
conditions requested 

, that the Com- 

the additional facilities 


customers to require sales to petitioner at less than the ACQ 
rate at which existing customers were offered gas (zbid., R. 
16297). 

The Commission held that standard ACQ service to peti- 
tioner at Menominee “does not discriminate against petitioner” 
(ibid., R. 16296). 

The Commission summarized its analysis by quoting from 
the brief of its staff (22 FPC at 795-6, R. 16297): 


Finally, there are certain areas of this country which 
are situated in unfortunate geographical locations in 
relation to the availability of natural gas. It is no fault 
of these areas that they happen to be victims of geogra- 
phy. On the other hand, the existing customers can 
hardly be required to pay excessive costs just to make 
certain that the areas which are located a great dis- 
tance from the source of supply may have the benefits 
of natural-gas service. The hard realities of such cir- 
cumstances are that those areas must be willing to pay 


————e 

16491-92). “Final disposition” is defined in the order granting stay as 
«e © * the entry of judgment by the United States Court of Appeals for 
the District of Columbia Circuit and (1) expiration of the time for filing a 
petition for a writ of certiorari without the filing thereof, or (2) if a peti- 
tion has been filed, the denial thereof, or (3) if filed and granted, a decision 
by the Supreme Court on the merits of the petition.” 

The Commission cited Central West Utilities Co. v. F.P.C., 247 F. 24 306 
(CA 3). The Central West case is the last in a series of related decisions 
by the United States Court of Appeals for the Third Circuit interpreting 
the Commission’s power to require extensions of & pipeline company’s 
facilities, See p. 13, infra. 


9 


the costs associated with obtaining natural-gas service 
or be satisfied with other fuels which may be less de- 
sirable but which may be more economical to purchase 
than natural gas. 

Petitioner filed a timely application for rehearing (R. 16372- 
16406), objecting that the service at, Menominee authorized by 
the Commission, unduly discriminated against petitioner con- 
trary to Section 4(b) of the Act. For the first time petitioner 
proposed, as a third alternative, that Mich Wis construct facili- 
ties in the Upper Peninsula costing $2,492,810 so as to guaran- 
tee petitioner at least a 64 percent third year rate of return. 

The Commission denied petitioner’s application for rehear- 
ing on December 29, 1959 (22 FPC 1157, R. 16454-16467). 
One commissioner, who had joined in the original order, dis- 
sented. We respectfully refer the Court to the majority’s very 
full restatement of its reasons for rejecting petitioner's alle- 
gations of undue discrimination. 

On February 26, 1960, petitioner commenced this statutory 
review proceeding under Section 19(b) of the Act. 


STATUTES INVOLVED 


Pertinent provisions of the Natural Gas Act of June 21, 1938, 
c. 556, 52 Stat. 821-833, as amended, 15 U.S.C. 717-717w, are 
Sections 4(b), 7 and 19(b) set forth in pamphlet copies of the 
Act lodged with the Clerk for the convenience of the Court. 
Review is invoked under Section 19(b) of the Act and is im- 
properly * sought to be invoked also under Section 10 of the 
Administrative Procedure Act of June 11, 1946, c. 324, 60 Stat. 
243, 5 U.S.C. 1009. 


SUMMARY OF ARGUMENT 


This case involves a recurring problem not unfamiliar to this 
Court: ie., as a natural-gas pipeline like Mich Wis expands 
and is called upon for service by more and more communities, 
how large a contribution should the entire system (ze., all con- 


™FP.O. v. Colorado Interstate Gas Co., 348 U.S. 492, 500; Magnolia 
Petroleum Co. v. F-P.C., 236 F. 2d 785, 798 (CA 5), certiorari denied, 352 
U.S. 968; Amerada Petroleum Corp. v. F.P.C., 231 F. 2d 461, 465 (CA 10). 
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sumers served by the system) make toward meeting the cost of 
particular expansions to serve given localities? The regulatory 
answer involves applying considerations of fairness and econ- 
omy to the facts of each case, a function which is peculiarly 
the Commission’s. Minneapolis Gas Co. Vv. FP.C., — 
AppDC —, 278 F. 2d 870, petition for certiorari pending No. 
370, Oct. Term 1960; Battle Creek Gas Co. v. F.P.C., —— 
AppDC —, 281 F. 2d 42. Petitioner, however, here presents 
its allegations of undue discrimination as if it were entitled to 
have this Court weigh the evidence de novo. 


I 


. Petitioner manifests its disregard for the long-recognized 
relationship of court to agency by asking for a remand with 
directions to adopt either its “ACQ” or its “DCQ proposal”. 
Directions of this sort, involving the exercise of an essentially 
administrative function, are beyond the power of a reviewing 
eourt. The present case graphically demonstrates the ap- 
propriateness of so limiting judicial power to revise agency 
action. For, while the Commission fully considered. peti- 
tioner’s proposals, it concluded that these proposals would 
unduly prejudice other customers of Mich Wis whereas the 
service at Menominee authorized by the Commission would 
not constitute undue discrimination against petitioner. Ac- 
cordingly, the Commission had no occasion to pass on several 
further objections to petitioner’s proposals. These additional 
objections include the argument that the Commission may 
not order Mich Wis to invest in new pipeline construction as 
contemplated by the “ACQ proposal”, that other customers 
have not had fair notice of the “DCQ proposal,” and that any 
departure from the terms of service authorized should be ac- 
companied by fixing zone rate differentials. Clearly, the 
judicial function goes no further than uncovering errors of 
law, if there be any; it does not encompass court decision of 
such questions in the first instance. 


ll 
II 


The scope of judicial review is also confined.. Congressional 
policy which proscribes ‘undue (not all) discrimination assigns 
the accomplishment of that end to the regulatory agency. 
Once the Commission has acted its order “is to be disturbed 
for only the most basic forms of abuse.” Battle Creek, supra, 
281 F. 2d at 46. This petition purports to respect these estab- 
lished limits only insofar as it attacks a single Commission 
finding, that the Mich Wis “10-cent” lateral-extension 
formula does not apply to every and any lateral, extension, 
system or branch which a customer may desire to have built 
for it. Throughout its presentation, however, petitioner 
merely repeats its factual contentions once more before an- 
other forum. 

Il 


Petitioner treats discrimination as a matter soluble by slide- 
rule and easily translated into black letter law. We say the 
issue is more subtle. Petitioner conveniently implies that 
perfect fairness necessitates service to each customer at his 
city gate; yet any construction to serve customers off the main 
trunk line necessarily introduces some discrimination against 
customers who straddle the line. In divers ways petitioner 
insists that Mich Wis has provided for delivery at the city 
gate or, at least, from a “10-cent-formula” lateral for every 
customer, save only petitioner. It thereby ignores the denial 
of such benefits to consumers in Detroit, the largest city sup- 
plied by Mich Wis gas. In the teeth of contrary evidence, it 
argues that Mich Wis’ revenues and practices provide for and 
require contributions by all consumers to the 183-mile Upper 
Peninsula pipeline system. It selects testimony relating to the 
mechanical operation of the “10-cent formula” to support con- 
tentions regarding the universal applicability of that yard- 
stick. Other testimony and Commission policies support a 
limited applicability. 

Petitioner disregards the contribution made by the entire 
Mich Wis system of $434 million in laying the Waupaca-Me- 
nominee branch, of which the Upper Peninsula is the para- 
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mount beneficiary. It sees rank discrimination in the city- 
gate service authorized for the Wisconsin River Valley towns 
only because it repeatedly refuses to believe that different facts 
breed different equities. It sets the expectations and poten- 
tials of the Upper Peninsula forests against the populous Wis- 
consin River Valley, and somehow concludes that the pre- 
dominantly industrial use in the Upper Peninsula offers a more 
stable market than the predominantly domestic spaceheating 
use in the Valley. 

In short, petitioner simply hopes a judicial reassessment of 
the record will load as much of the Upper Peninsula costs as 
possible upon the consumers in Marshfield (who would pay 
more for their gas than the Upper Peninsula retail rates peti- 
tioner proposes to charge), in Detroit, and along the rest of 
Mich Wis’ system. 

ARGUMENT 


L. Petitioner, by seeking a remand directing the Commission 
to adopt one of its proposals, asks this Court to exercise 2 
nonjudicial function outside its power 


Petitioner requests a remand to the Commission “with di- 
rections to enter an order directing Mich Wis to deliver gas 
to Michigan Gas for the Upper Peninsula under either the 
ACQ or DCQ proposals advanced by Michigan Gas” (Pet. Br. 
49). A reviewing court has no power to issue such directions. 
For under the repeated decisions of the Supreme Court the 
judicial power “to affirm, modify, or set aside” a Commission 
order “in whole or in part”, Natural Gas Act, Section 19(b), 
does not include authority to exercise an essentially adminis- 
trative function. Even assuming, arguendo, that the Commis- 
sion: erred as a matter of law (we show the contrary to be the 
case, infra, p. 21 ff.) judicial review ends when the error of 
law is laid bare; the matter must then be returned to the agency 
for redetermination. F.P.C. v. Idaho Power Co., 344 US. 17, 
20-21; F.C.C. v. Pottsville Broadcasting Co., 309 US. 134, 
145; Scripps-Howard Radio, Inc. v. F.CC., 316 US. 4, 10; 
Addison v. Holly Hill Co., 322 US. 607; 618-619; and Sunray 
Mid-Continent Oil Co. v. F-P.C., 358.US. 944; S.E:C. v. Chen- 
ery Corp., 332 US. 194, 196. This Court has, of course, recog- 
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nized these fundamental principles m reviewing Commission 
orders. Most recently, in Michigan Consolidated Gas Co. v. 
F:P.C. (unreported), CADC No. 15358, decided July 11, 
1960, the Court refused “to ‘direct the Commission ‘to re- 
‘quire Panhandle‘to resume delivery to Michigan Consolidated 
forthwith” (slip. opin., p.3). The Court’s refusal to issue such 
directions did:not involve a disapproval of returning the gas'to 
Consolidated; rather the Court held that “as a court we are 
not equipped to allocate gas between competing parties” (slip. 
opin., p. 4).” 

The reasons underlying these well-established limitations on 
judicial powers are particularly apparent here. For petitioner, 
dissatisfied with the ACQ service at Menominee which the 
Commission certificated, asks the Court to direct a different 
result, viz, adoption of one of petitioner’s two alternatives. 
There exist serious objections to both alternatives upon which 
the Commission never acted (since it found Mich Wis’ propo- 
sal non-discriminatory); no court should either foreclose or 
anticipate their consideration. 

Petitioner’s first alternative, the so-called “ACQ proposal” 
would require Mich Wis to build and pay for over half of the 
Upper Peninsula transportation facilities, the cost to be borne 
by all Mich Wis consumers.” The Commission noted, without 
passing upon, “the question of whether we have authority to 
require Michigan Wisconsin to construct the facilities in- 
volved” (22 FPC at 795, R. 16296). It cited Central West 
Utilities Co. v. FP.C., 247 F. 2d 306 (CA3), which limited the 
Commission’s power to require particular construction, as a 
condition to issuance of a certificate for general facilities under 
Section 7(e) of the Act, to those circumstances where the Com- 


* The outcome, there, was that the Commission (on the basis of in- 
formation in its files, pleadings filed with it, and data furnished under oath 
but without hearing) divided the gas in question as an interim measure 
and directed resumption of deliveries of 100,000 Mcf per day through Octo- 
ber 31, 1960. American. Louisiana Pipe Line Co., order issued September.21, 
1960, in F.P.C. Docket Nos. G-10396, G-11061 (not yet reported). 

©1t would involve Mich Wis expenditures: of $4,456,000 out of'a total 
of, $7,419,000. In petitioner’s application for rehearing it first: presented:a 
“ romise”.echeme for a lesser contribution of $2,493,000 by Mich. Wis. 
Aside from the lower dollar sums, the “modified ACQ: proposal” :presents 
precisely the same difficulties as the original version. 
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mission has power under Section 7(a) to require extensions.™ 
Compare this Court’s dicta in Michigan Consolidated Gas Co. 
v.F-P.C. (unreported), No. 14975 et al., decided April 29, 1960, 
note 46 (slip. opin., p. 31); and see cases there cited. There is 
certainly reason to doubt that the Commission can order Mich 
Wis to spend $414 million (or $2% million) against the better 
judgment of its management. Furthermore, the provision in 
Section 7(2) for ordering additional construction is confined to 
“facilities to communities immediately adjacent” to the facili- 
ties of Mich Wis, or the territory it serves. Since 60 miles 
separates the terminus of Mich Wis’ proposed Waupaca- 
Menominee line from Norway, the closest Upper Peninsula 
community, the extension petitioner desires may also run afoul 
of the “immediately adjacent” clause. Such matters, which 
involve large admixtures of fact and statutory policy, must be 
resolved in the first instance by the Commission. 

Similarly, the Commission never passed on the objection that 
Mich Wis’ existing customers did not receive adequate notice 
of petitioner’s “DCQ proposal,” under which it alone would 
buy gas at 100% load factor and 4.3 cents per Mef below every- 
one else’s unit price. Mich Wis has no “DCQ” schedule and its 
certificate application, of course, contained no such proposal. 
When the Commission noticed the application for hearing it 
could not warn interested persons that petitioner would advo- 
cate such a rate, with concomitant cost consequences to 
consumers in other areas. Whether or not such notice is a 
legal prerequisite to approving new rate schedules, the Com- 
mission would certainly be entitled as a matter of administra- 


“The Central West decision interprets the Gas Act as dividing the 
authority to make decisions between the managements of natural-gas com- 
panies and the Commission. Plainly the Act does intrude government into 
the process of making industry and business choices; many controversies 
turn on measuring the lawful limits of such intrusion. But in assessing, 
and rejecting, petitioner’s allegations of undue discrimination the Commis- 
sion did not pit itself against the managerial position of any company; nor 
did it seek merely to resolve a conflict between the Mich Wis management 
and petitioner’s. In the Commission’s view questions of undue preference 
or prejudice turn on reconciling the economic interests of consumers ulti- 
mately receiving Mich Was gas—be they in Detroit or Iowa, on the one hand, 
or the Upper Peninsula, on the other—without regard to which intermediate 
distribution company happens to serve them. See, infra, p. 23. 
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tive policy to solicit the widest participation in any proceeding 
on & remand to determine a higher measure of system-wide 
contribution or assistance to the Upper Peninsula than that pro- 
posed by Mich Wis and approved by the Commission as non- 
discriminatory. 

The DCQ proposal is just another form of cutting petitioner’s 
costs. But from the viewpoint of Mich Wis’ other customers 
it represents a radical departure from the system’s current 
practices. The system sells at a low load factor of about 50%. 
This is ideal service for the small-consumer space-heating mar- 
ket, meeting high winter demands through use of Mich Wis’ 
large storage facilities. It is less suitable for an Upper Penin- 
sula scheme which depends on selling % of the annual volume 
to-a single industrial customer on a firm basis. No court is 
competent to favor the Upper Peninsula with 100% load fac- 
tor service not elsewhere available on the Mich Wis system. 
Before the Commission adopted any such course it would have 
to consider whether similar service should be generally avail- 
able to all customers; * if so, whether Mich Wis’ storage bal- 
ances would be thereby endangered, whether a volume limita- 


tion is called for, and whether a rate differential is necessary. 

Both of petitioner’s proposals will cost Mich Wis money, 
either in direct outlays for construction and operation of fa- 
cilities or in reduced revenues for its gas. The money, which 
would have to come from Mich Wis’ customers, should not be 
assessed by judicial fiat. In denying rehearing (22 FPC at 1161, 
R. 16459) the Commission declared that zone rate principles 


™Many other customers may well desire similar treatment. Cf. R. 
2018-19. 

* Petitioner is asking this Court to tell the Commission to give the Upper 
Peninsula a more exclusive type of service, at a lower unit cost, than re- 
ceived by other areas on the system. Petitioner correctly observes (Br. 
48, note 1) that Mich Wis proposed a high load factor service in their 
pre-application negotiations. But Mich Wis proposed a demand charge 
of $639 and a commodity charge of 29.8 cents per Mcf for such service 
(R. 15031), resulting in an average unit cost of 52 cents (at 75% load factor) 
which is almost 10 cents per Mcf higher than the usual ACQ rate (at 50% 
load factor). See, also, R. 15080-55, R. 1838-9. 
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would normally require higher rates to outlying service areas.** 
Petitioner complains that this record is inadequate to permit 
reliance on zone principles (Pet. Br. 30).* But if service more 
extensive than that here authorized is ever required the Com- 
mission should have full opportunity to consider a ‘zone Tate 
scheme. 


IL. Whether “undue discrimination” will or will not come 
about is a question of fact and judgment for the Commis- 
sion 


Petitioner complains that if Mich Wis sells ACQ gas at Me- 
nominee, as the Commission authorized and directed, then it 
will'subject petitioner to “undue prejudice or disadvantage” or 
will maintain an “unreasonable difference in rates” as between 
the Upper Peninsula and other areas; since such discriminations 
are proscribed by Section 4(b) of the Act, petitioner argues that 
the Commission’s order is invalid. But petitioner failed to con- 
vince the Commission, which found that service at Menominee 
under the ACQ-1 rate schedule would not discriminate against 
the Upper Peninsula (22 FPC at 795, R. 16296). It is a com- 
monplace, so firmly established that restatement should be un- 
necessary, that judicial review does not provide a second forum 


™ ‘The Commission’s order, in speaking of zone rates, quoted the following 
language from its opinion in Northern Natural Gas Co., 14 FPC 11, 24-25: “As 
previously stated, it is a simple economic fact that the delivery cost of natural 
gas increases in close proportion to the length of the transmission line of any 
given size. Therefore, unless other circumstances are present which outweigh 
the importance of the length of transmission required to effect delivery, the 
distance factor is the prime determinant of the cost of rendering service. 
* * © We further find and conclude that Northern’s present practice of de- 
manding and collecting uniform rates throughout the length and breadth 
of its area of service for the sale of natural gas for resale is unjust, unreason- 
able, unduly discriminatory, and preferential. This practice results in the 
shifting of transmission cost from those whose service requires its incurrence 
by reason of the greater transportation distances to others who are not re- 
sponsible for such cost—and who are not benefited correspondingly.” See 
also, R. 1846-7. 

‘The Commission did not attempt to fix zone rates on this record. It 
merely referred to principles so generally accepted as to seem innocuous. 
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in which to argue- the weight of evidence in an agency record.”* 
“Congress. has entrusted.the-administration of the Act to the 
Commission, not to the courts.” *” The problem here is whether 
the Commission’s determination has warrant in the record. 
This Court has recently dealt with closely analogous con- 
troversies in two cases, decided after the filing of the instant 
petition: Minneapolis Gas Co., et al. v. F.P.C., —— AppDC 
——,, 278 F. 2d. 870, petition for certiorari pending, No. 370 Oct. 
Term, 1960; Battle Creek Gas Co. v. F.P.C.,— AppDC —, 
281 F. 2d 42. As here, the petitions in those cases involved 
the Commission’s pragmatic resolution of conflicts between the 
interests. of new and existing consumers supplied by customers 
of pipeline companies. The petitioners in those cases, however, 
were customers representing existing service areas who attacked 
certificate orders for conferring overly lenient concessions to 
the new customers. In both cases the Court held that the dif- 
ficult regulatory questions as to who bears the cost of incremen- 
tal facilities are subject to but limited judicial review. In 
Minneapolis the Court affirmed the order ™ where the Com- 
mission had “properly weighed the interests that will be served 
against those that will be injured and did not strike an arbi- 
trary balance.” 278 F. 2d at 871. In Battle Creek the Court 
discussed the arguments for and against “Tolling-in” new fa- 
cility costs, so that they are borne by all customers, as against 
charging particular incremental costs to the immediate bene- 
ficiaries of the facilities. It held that the Commission’s “deter- 
mination is to be disturbed for only the most basic forms of 


* Yet petitioner argues that “unlawful discrimination” will come about as 
though it were:a fresh question and the Court free to draw its own inferences 
from the-evidence. The lengthy statement of grounds upon which petitioner 
seeks relief (Pet. for Rev., pp. 6-10) attacks but one finding for want of 
record support; see infra, p. 22. 

77 PC. v. Hope Natural Gas Co., 320 U.S. 591, 617. Also see F.P-C. v. 
Natural Gas Pipeline Co., 315 U.S. 575, 586: “If the Commission’s order as 
applied to the facts before it'and viewed in its entirety; produces no arbi- 
trary-result, our inquiry is at‘an end.” 

Northern Natural Gas Co:, 22 FPC 164; discussed: infra, pp: 22, 20. 
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abuse.” 281 F.2dat46. In affirming the Commission’s order 
the Court explained (281 F. 2d at 47, footnote omitted) : 


* * * At some point in every gas distribution facility 
the general system ends and connective links to the local 
distributors’ own equipment begins. At this point the 
facility becomes so identified with its function as a part 
of the local distributor’s gas plant that it may be unfair 
to charge its costs to all of the customers of the utility. 
This is particularly so where the extent and cost of such 
segregated facilities vary greatly among the customers. 
In such a situation the costs of these facilities are com- 
monly charged as an “incremental” cost added in to the 
particular customer’s rate base. Whether the cost of a 
particular facility is more properly treated as a systemic 
cost and rolled-in to the rate base of all of the customers, 
or as a segregated cost to a particular customer, which 
should be treated on an incremental basis, is frequently a 
difficult issue of fact presented to the Commission. 


Judicial interpretations of “undue” discrimination provi- 
sions in other regulatory statutes ® fully support this Court’s 


approach to Commission orders which accommodate the di- 
vergent interests of two classes of customers. In ICC. v. 
B. & O. Railroad Co., 145 US. 263 (1892), the Supreme Court 
held that a railroad did not violate Section 3 of the Interstate 
Commerce Act of 1887 * by charging 2 cents per mile per capita 
for persons travelling together on one ticket in groups of ten 


» Trunkline Gas Co., 21 FPC 704, discussed infra, p. 30. 

* The legislative history of the Natural Gas Act reveals that it was pat- 
terned after other regulatory acts so that court decisions interpreting simi- 
lar statutory provisions help shed light upon the correct application of the 
Natural Gas Act. See 8. Rept. No. 948, 77th Cong., 2d Sess., pp. 5 and 
20: H. Rept. No. 1290, 77th Cong, 1st Sess. p. 2; 81 Cong. Rec. 6725. 

% Act of February 4, 1887, c. 104, 24 Stat. 379. Section3 provided : “Sec. 3. 
That it shall be unlawful for any common carrier subject to the provisions 
of this act to make or give any undue or unreasonable preference or advan- 
tage to any particular person, company, firm, corporation or locality, or any 
particular description of traffic, in any respect whatsoever, or to subject any 
particular person, company, firm, corporation or locality, or any particular 
description of traffic, to any undue or unreasonable prejudice or disadvan- 
tage in any respect whatsoever.” 
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or more persons even though the same railroad charged 3 cents 
per mile for a single person travelling under an individual 
ticket. In so ruling, the Court stated (id. at 276) “* * * It is 
not all discriminations or preferences that fall within the 
inhibition of the statute; only such as are unjust and unrea- 
sonable.” And from the earliest date the Supreme Court has 
emphasized that the regulatory agency, rather than the re- 
viewing court, determines the existence or nonexistence of 
“undue” discrimination. Thus, in East Tennessee, Virginia 
and Georgia Ry. Co.v.1.C.C., 181 U.S. 1, 28, the Supreme Court 
repeated its previous statement in Teras & Pacific Ry. Co. v. 
I.C.C., 162 U.S. 197, 238 (1896): 


** * The questions whether certain charges were rea- 
sonable or otherwise, whether certain discriminations 
were due or undue, were questions of fact, to be passed 
upon by the Commission in the light of all facts duly 
alleged and supported by competent evidence, and it 
did not comport with the true scheme of the statute that 
the Circuit Court of Appeals should undertake, of its 
own motion, to find and pass upon such questions of 
fact, in a case in the position in which the present one 
was. 

Recent decisions develop these fundamental doctrines. Thus 

in Board of Trade of Kansas City, et al. v. United States, et al., 

314 U.S. 534, 546 * the Court said: 


The Act forbids the Commission to establish a rate 
structure which would give one transit point an “undue 
or unreasonable preference or advantage” and would 
subject another point to an “undue or unreasonable 
prejudice or disadvantage.” But this does not mean 
that the law compels identity of treatment for like 
services at different places. It prohibits only “undue” 
or “unreasonable” discriminations. “Whether a pref- 
erence or advantage or discrimination is undue or un- 


=cf., L. T. Barringer & Co, v. United States, et al., 319 U.S. 1, 6; United 
States, et al. v. Wabash Railroad Co., 321 U.S. 408, 413; United States v. 
I.0.0., 352 U.S. 158, 175-6. 
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reasonable or unjust is one of those questions of fact 
that have been confided by Congress to the judgment 
and discretion of the Commission * **, and upon 
which its decisions, made the basis of administrative 
orders operating in futuro, are not to be disturbed by the 
courts except upon a showing that they are unsupported 
by evidence, were made without a hearing, exceed con- 
stitutional limits, or for some other reason amount to 
an abuse of power”. Manufacturers Ry. Co. v. United 
States, 246 US. 457, 481; see Nashville, C. & St. L. 
Ry. v. Tennessee, 262 US. 318, 322; United States v. 
Chicago Heights Trucking Co., 310 US. 344, 352-53. 


The courts have similarly viewed Section 4(b) of the Nat- 
ural Gas Act. For example, in Michigan Consolidated Gas Co. 
v. F.P.C., 203 F. 2d 895 (CA8), Consolidated (the same com- 
pany which here competed with petitioner to serve the Upper 
Peninsula) attacked a Commission order which authorized 
Panhandle Eastern Pipe Line Company to increase its system. 
capacity so as to serve its other customers with additional sup- 
plies of gas but refused to allocate any increased supply to 
Consolidated (pending determination of Panhandle’s request 
for permission to abandon a portion of its sales to Consoli- 
dated). In response to Consolidated’s claim, that the Com- 
mission’s failure to treat it in the same manner as Panhandle’s 
other customers amounted to undue discrimination in violation- 
of Section 4(b) of the Act, the Court stated (id. at 901): 


* © © Jt follows that while the order under attack un- 
doubtedly treated Michigan Consolidated differently 
from other customers of the Panhandle system, the dif- 
ference was not unreasonable and the discrimination 
not undue. The order accordingly did not violate the 


Act. 

* * © Tn the regulation by the Commission of the 
business of transporting and selling natural gas in inter- 
state and foreign commerce it is quite possible that, in 
the public interest, different standards must be applied 
for the treatment of different classes of customers. It 
is only when a preference or advantage accorded to one 
customer over another is undue or a difference in service 
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as between them is unreasonable that Section 4(b) of 
the Act comes into play. * * ** 


Thus the question before this Court is not whether one plan 
for service to the Upper Peninsula is better or less discrimina- 
tory than another. Petitioner here assumes the heavy burden 
of demonstrating that the Commission’s judgment rests on un- 
supported findings or that it constitutes an abuse of regulatory 
discretion. 

III. The Commission’s determination that ACQ Service at 


Menominee does not constitute “undue discrimination” 
against petitioner was warranted in fact and law 


The Commission held that the service which it directed and 
authorized Mich Wis to perform “does not [unduly] dis- 
criminate against” petitioner (22 FPC at 795, R. 16296). This 
case involves the lawfulness of that crucial determination. 

Analytically, one should precede inquiry into the nature of 
undue discrimination by trying to define absolute non-dis- 
crimination in rates and service. A geometric view of eco- 
nomics might decree that only sales at the pipeline trunk are 
absolutely fair; that unless customers pay for their own 
laterals * some discrimination occurs. Cf., Battle Creek, supra, 
p. 18. (Some pipeline companies do sell only at their main 
line.) Petitioner, however, impliedly takes the position that 
only if all sales are made at the city gate—no matter how far 
that may be from the main trunk—are all discriminations 


* We omit the court’s succeeding footnote which cited I.0.0. v. Baltimore 
é Ohio Railroad Co. (discussed, supra) as well as Swayne ¢& Hoyt, 
Ltd. v. United States, 300 U.S. 297, 304 and United States em rel. North- 
aoestern Warehouse 00. v. Oregon R. & Navigation Co., 150 F. 975, 978 
(C.C.D. Or.). 

“Under the Act and consistent judicial interpretations, supra, p. 18, 
“onduly discriminate” is plainly the meaning; “discriminate” is a short- 
hand expression. The Commission noted, in denying rehearing (22 
FPC at 1161, R. 16459-60), that “* * * not all differences but only ‘undue’ 
discriminations are made illegal by the Act”, and that “Michigan Gas is 
not subjected to any ‘undue discrimination’” by the service as certificated 
(22 FPC at 1160, R. 16458). 

= Customers may pay either by building the lateral or by paying & 
higher rate as do the Midwestern customers under this very order. Com- 
pare Pet. Br. 23. 
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eliminated. For petitioner regards service short of the city 
gate as a compromise which approaches undue discrimination. 
We do not say that delivery at the main line is necessarily 
the goal toward which administration of the Act should aim; 
applicable here is the Supreme Court’s statement (as to cost 
allocation, a no more elusive problem) that “considerations of 
fairness, not mere mathematics, govern ** #73 But we 
must disagree with the implication (Pet. Br. 24) that either 
the Natural Gas Act or Commission practice establishes only 
“city-gate service” as wholly non-discriminatory.” The plain 
fact of the matter is that considerations of “fairness” have on 
oceasion led the Commission to approve or direct small con- 
tributions by all consumers attached to a system toward the 
construction of short laterals designed for the exclusive benefit 
of a single community. But there is no rule of law, fairness 
or regulatory policy which requires Mich Wis to contribute 
any more toward petitioner’s 183-mile Upper Peninsula system 
(whether in the form of construction toward the city gates 
or reduced rates) than it has already proposed in the 96-mile, 
$4,738,000 Waupaca-Menominee line which the Commission 
certificated. 

A. There is record support for the finding that the “10-cent formula” 

does not apply here 


Petitioner claims (Br. 16, 18) that every other customer re- 
ceives delivery either at the city-gate or at the end of a line 
constructed under an “established” Mich Wis “branch line ex- 


* Colorado Interstate Gas Co. v. F.P.C., 324 U.S. 581, 591. Moreover, 
any Commission insistence that existing customers not pay for reason- 
ably short laterals would probably result in numerous demands that new 
pipelines be laid in wasteful, zigzag patterns. Such complicating intrusions 
into certificate cases would pose much the same balancing of advantages 
and disadvantages as does present policy. 

™ ‘The two Northern Natural cases, 21 FPC 537, 545-6 and 22 FPC 164, 
clearly demonstrate that the Commission has knowingly approved pipe- 
line sales, to purchasers who construct long tie lines, at the same rate as 
city-gate customers pay. (Similarly, here, Marshfield, which straddles 
the main trunk, pays the same rate as Wisconsin Rapids, 12.2 miles away, 
or Menominee, 96 miles up the branch; see map, supra, facing p. 4.) Peti- 
tloner’s distinction (Br. 29-30), that no party in Northern complained, 
stands in curious contrast to its argument (Br. 27) that the Commis- 
sion’s duty sua sponte to eliminate undue discriminations stands “inde- 
pendent of the attitude of the party affected.” 
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tension policy” (ie., the “10-cent formula”, infra). Peti- 
tioner overlooks Consolidated, Mich Wis’ largest customer, 
which neither receives delivery at the city gate nor contribu- 
tion in aid of line construction; yet Consolidated requires ex- 
tensive facilities to bring gas from the Woolfolk station to the 
city gates * (see, e.g., the 120-mile looped line to Detroit, R. 
3833, reproduced opposite p. 4, supra; R. 2801-5, 2816-20, 
2892-3, 2896-8). Does petitioner mean that all customers on 
the Mich Wis system must contribute to extensions to serve 
Consolidated’s city-gates? Insofar as petitioner suggests any 
explanation, it shrugs off this “discrimination” against Consoli- 
dated because it is a corporate affiliate of Mich Wis (Pet. Br. 
28, note 15). But the affiliation cannot justify a “discrimina- 
tion” against the consumers served by Consolidated; for it is 
they, rather than the inter-corporate stockholders, who will pay 
more or less depending on the costs which Mich Wis covers. 
The true explanation is that neither Detroit nor Upper Penin- 
sula consumers are entitled to lateral-extension contributions, 
and that neither suffer undue discrimination, because the lat- 
eral-extension policy (which represents an equitable compro- 


mise) applies only to relatively small construction and not 
to the laying of pipe in independent service areas.*® 

Petitioner correctly describes how the Mich Wis “10-cent” 
lateral-extension formula operates (Pet. Br. 18) ; *° but this does 


* Consolidated sells gas in 120 Lower Peninsula towns ; the Detroit district 
represents 80% of its business (R. 2793-4). 

» Conversely, the customers who are 80 close to Mich Wis’ main line that 
no lateral was needed to reach them have for years paid the same rate as 
customers for whom laterals were constructed. Yet because such construc- 
tions were small the “subsidizing” communities have not suffered undue 
prejudice. 

Stated more baldly, the mechanics of the formula, when applicable, work 
to determine 2 maximum dollar amount of new lateral facilities which Mich 
Wis will construct: two dollars for every 3 Mcf of estimated third-year an- 
nual firm sales ($2X.15=3 Mefx10¢ per Mef). Contrary to petitioner’s 
assertion (Br. $$), volume of gas merely determines dollar investment if the 
formula applies—it does not determine the formula’s applicability. Thus 
when petitioner says (Br. 32) that the formula itself contains no short- 
lateral limitation it merely points out that lateral mileage is not one of the 
variables imbedded in the mechanical operation of that rule of thumb. 
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eliminated. For petitioner regards service short of the city 
gate as a compromise which approaches undue discrimination. 
We do not say that delivery at the main line is necessarily 
the goal toward which administration of the Act should aim; 
applicable here is the Supreme Court’s statement (as to cost 
allocation, a no more elusive problem) that “considerations of 
fairness, not mere mathematics, govern ** #730 But we 
must disagree with the implication (Pet. Br. 24) that either 
the Natural Gas Act or Commission practice establishes only 
“city-gate service” as wholly non-discriminatory.” The plain 
fact of the matter is that considerations of “fairness” have on 
occasion led the Commission to approve or direct small con- 
tributions by all consumers attached to a system toward the 
construction of short laterals designed for the exclusive benefit 
of a single community. But there is no rule of law, fairness 
or regulatory policy which requires Mich Wis to contribute 
any more toward petitioner’s 183-mile Upper Peninsula system 
(whether in the form of construction toward the city gates 
or reduced rates) than it has already proposed in the 96-mile, 
$4,738,000 Waupaca-Menominee line which the Commission 
certificated. 


A. There is record support for the finding that the “10-cent formula” 
does not apply here 


Petitioner claims (Br. 16, 18) that every other customer re- 
ceives delivery either at the city-gate or at the end of a line 
constructed under an “established” Mich Wis “branch line ex- 


* Colorado Interstate Gas Co. v. F.P.C., 324 U.S. 581, 591. Moreover, 
any Commission insistence that existing customers not pay for reason- 
ably short laterals would probably result in numerous demands that new 
pipelines be laid in wasteful, zigzag patterns. Such complicating intrusions 
into certificate cases would pose much the same balancing of advantages 
and disadvantages as does present policy. 

"The two Northern Natural cases, 21 FPC 587, 545-6 and 22 FPC 164, 
clearly demonstrate that the Commission has knowingly approved pipe- 
line sales, to purchasers who construct long tle lines, at the same rate as 
city-gate customers pay. (Similarly, here, Marshfield, which straddles 
the main trunk, pays the same rate as Wisconsin Rapids, 12.2 miles away, 
or Menominee, 96 miles up the branch; see map, supra, facing p. 4.) Peti- 
tioner’s distinction (Br. 29-30), that no party in Northern complained, 
stands in curious contrast to its argument (Br. 27) that the Commis- 
sion’s duty sua sponte to eliminate undue discriminations stands “inde- 
pendent of the attitude of the party affected.” 
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tension policy” (ie., the “10-cent formula”, infra). Peti- 
tioner overlooks Consolidated, Mich Wis’ largest. customer, 
which neither receives delivery at the city gate nor contribu- 
tion in aid of line construction; yet Consolidated requires ex- 
tensive facilities to bring gas from the Woolfolk station to the 
city gates * (see, e.g., the 120-mile looped line to Detroit, R. 
3833, reproduced opposite p. 4, supra; R. 2801-5, 2816-20, 
2892-3, 2896-8). Does petitioner mean that all customers on 
the Mich Wis system must contribute to extensions to serve 
Consolidated’s city-gates? Insofar as petitioner suggests any 
explanation, it shrugs off this “discrimination” against Consoli- 
dated because it is a corporate affiliate of Mich Wis (Pet. Br. 
28, note 15). But the affiliation cannot justify a “discrimina- 
tion” against the consumers served by Consolidated; for it is 
they, rather than the inter-corporate stockholders, who will pay 
more or less depending on the costs which Mich Wis covers: 
The true explanation is that neither Detroit nor Upper Penin- 
sula consumers are entitled to lateral-extension contributions, 
and that neither suffer undue discrimination, because the lat- 
eral-extension policy (which represents an equitable compro- 
mise) applies only to relatively small construction and not 
to the laying of pipe in independent service areas.” 

Petitioner correctly describes how the Mich Wis “10-cent” 
lateral-extension formula operates (Pet. Br. 18) ; ° but this does 


™ Consolidated sells gas in 120 Lower Peninsula towns ; the Detroit district 
represents 80% of its business (R. 2793-4). 

» Conversely, the customers who are so close to Mich Wis’ main line that 
no lateral was needed to reach them have for years paid the same rate as 
customers for whom laterals were constructed. Yet because such construc- 
tions were small the “subsidizing” communities have not suffered undue 
prejudice. 

“ Stated more baldly, the mechanics of the formula, when applicable, work 
to determine a maximum dollar amount of new lateral facilities which Mich 
‘Wis will construct: two dollars for every 3 Mcf of estimated third-year an- 
nual firm sales ($2X.15=3 MefX10¢ per Mcf). Contrary to petitioner’s 
assertion (Br. 33), volume of gas merely determines dollar investment if the 
formula applies—it does not determine the formula’s applicability. Thus 
when petitioner says (Br. 32) that the formula itself contains no short- 
lateral limitation it merely points out that lateral mileage is not one of the 
variables imbedded in the mechanical operation of that rule of thumb. 
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not show when it applies. The Commission found (22 FPC 
795, R. 16296) : 
ssa! in general this formula is applicable to relatively 
short laterals. The maximum distance Michigan Wis- 
consin has built under it in the past is a line some 17.5 
miles long at a cost of approximately $300,000. 
Petitioner says this one finding (and this alone) is unsupported 
by substantial evidence (Pet. p.9, Br. 32-35). Butwe respect- 
fully submit that petitioner in fact asks this Court to reweigh 
the evidence. It carefully samples the record (Br. 33), but 
neglects to observe that the witness is testifying as to the 
mechanical operation, rather than applicability, of the “10-cent 
formulas.” * Other portions of the record plainly show that the 
applicability of the formula is limited, both as a matter of 
Mich Wis’ intentions and of Commission regulatory policy. 
There was testimony that Mich Wis. has never regarded 
ick (or anything like it) as applicable to other than 
short laterals, to small communities, and small investments— 
even though it has never fixed a particular mileage limitation 
(R. 1762-8, 1820-21, 1827, 1830-31) ; that it does not regard 
it as calling for system-financed construction beyond Menomi- 
nee (R. 1765, 1822-3); that the formula is a rough test of 
economic feasibility for the system (R. 1822-3) ; that the Com- 
mission has held “that there is a point beyond which the ten- 
cent formula certainly could not apply” (R. 1827, 1832). 

The Commission stated its position regarding lateral ex- 
tensions financed by the entire Mich Wis system in Michigan 
Wisconsin Pipe Line Co., 21 FPC 552, 558 (1959): 

As Iowa Electric pertinently observes in its exceptions, 
“there is some point beyond which Michigan Wisconsin 
should not be required to build a lateral.” 
Yet petitioner claims to find in Commission precedent a re- 
quirement that all Mich Wis customers assist in building the 
new Upper Peninsula system (Pet. Br. 21). Petitioner at- 
tempts to erect into rigid legal generalities the Commission’s 


“The context is clearly a colloquy based on the footnote 5, in 21 FPO 
652, 558 (quoted, Pet. Br. 18, note 8; transcribed R. 1838). See R. 1826-34. 
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efforts to achieve sensible results in particular factual situa- 
tions. 

Thus, in Michigan-Wisconsin Pipe Line Co., 9 FPC 127, the 
Commission had held that it would be unduly discriminatory 
for Mich Wis to render city-gate service to some communities 
in its existing service area and simultaneously refuse to serve 
other communities which were similarly situated and located in 
that existing service area. The Commission directed Mich Wis 
to waco one of four methods for removing the discrimination. 

This discrimination was later removed when, in Michigan- 
Wisconsin Pipe Line Co., 10 FPC 1102, the Commission au- 
thorized Michigan Wisconsin to acquire and operate two 6-inch 
laterals, which were 8.9 and 14.5 miles long, respectively, to 
render service to a few communities immediately adjacent to 
the pipeline. There is an enormous difference between that 
situation and the Upper Peninsula proposals which here con- 
fronted the Commission. In the Upper Peninsula, 183.3 miles 
of predominately 12-inch pipeline, costing an estimated $7,- 
419,240, would have to be constructed, of which petitioner de- 
manded Mich Wis expend $4,455,950 in order to eliminate the 
alleged undue discrimination (R. 15212; 15221). Petitioner 
just refuses to recognize these differences. 

Furthermore, the earlier case (9 FPC 127) upon which peti- 
tioner bases its arguments, arose in the period when Mich 
Wis was itself building all laterals for rendering city- 
gate service. In American Louisiana Pipe Line Co. et al., 16 
FPC 897 (1956), the Commission discussed the requests for 
natural-gas service made by several interveners and indicated 
that the communities proposed for service appeared to be too 
far from Mich Wis’ line to justify the construction of the neces- 
sary facilities. The Commission then stated (at 16 FPC 902): 
“These proposals raise questions of policy respecting the cir- 
cumstances and conditions under which the Commission should 
require Michigan Wisconsin to construct laterals to serve 
natural-gas distributing utilities proposing to purchase gas 
from it, matters which may be involved in proceedings pres- 
ently before the Commission and respecting which we Seeineto to 
give fuller consideration”. 
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When. the Commission gave such “fuller consideration” to 
Mich Wis’ lateral-extension policies, it for the first time dis- 
cussed the merits of the “10-cent formula” in the 1959 Mich- 
igan Wisconsin order, supra, 21 FPC 552, 558-9.% The Com- 
mission there tentatively adopted the “10-cent formula,” but 
indicated that the formula may not be applied in all future 
situations. Plainly, therefore, that formula cannot be treated 
as a policy so fixed and established that a refusal to apply it 
amounts, per se, to undue discrimination against the intervener 
in whose case the Commission feels the formula is inappropriate. 

Petitioner incorrectly implies that Mich Wis’ rates are de- 
signed to raise sufficient revenues to permit wholesale construc- 
tion of “laterals” to any hamlet which would purchase its gas 
(Pet. Br. 9, 20). Such is not the case. The Commission has 
found the public interest to call for a very small contribution 
to all customers—regardless of their proximity to the main 
Tine—to be made through Mich Wis’ uniform rate in order that 
communities adjacent to Michigan Wisconsin’s existing pipe- 
line system may receive natural-gas service. It does not follow 
that Mich Wis must construct extensions of enormous length 
and expense for particular customers simply because the de- 
signed rate provides for a limited amount of lateral construction 
(R. 3268-69). Mich Wis’ revenues are exhaustible. Although 
the record does not show precisely how much of those revenues 
are available to apply to the construction of laterals, it can be 
seen from the Mich Wis cost-of-service exhibit (Exhibit 69, R. 


“Mich Wis’ witness here stated that the so-called “10-cent formula” was 
proceedings in Docket Nos. G-2306, e¢ at. 

extremely involved; the hearings 

during which the 


Issued October 31, 1958, in American Louisiana Pipe Line Co. et aly 20 
FPC 575. However, as indicated above, the Commission did not fully con- 
sider and discuss the merits of the 10-cent formula until it issued the 1969 
order. hus, petitioner would rely upon the 1950 order at 9 FPO 127, issued 
prior to Commission recognition of a 10-cent formula, to attack the instant 
order, issued under an extremely different factual situation, despite the 
Commission’s pronouncement in the interim that ““* © © there is some point 
beyond which Michigan Wisconsin should not be required to build a lat- 
eral’”, supra, p. 24. 
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4542-48) that, upon allowance for such costs as buying, storing 

and transporting gas plus providing for the administrative ex- 

penses associated therewith, the amount of revenues left per 

Mcf for building laterals is infinitesimal, and that this very 

limited amount cannot be stretched to cover the request by 

petitioner for a system investment in the additional facilities 
petitioner desires.“ sf 
Petitioner argues that refusal to apply the “10-cent formula” 

to any ACQ customer who wants city-gate service is undue 
discrimination, per se, because the formula is part of the ACQ 
rate (Br..20-21). Neither the ACQ rate schedule nor the Mich 
Wis tariff mention the “10-cent formula”. Of course, as the 
Commission stated in denying rehearing, it would be desirable 
for the tariff to contain a statement of lateral-extension policy 
(22 FPC at 1160, R. 16457). However, petitioner glides over 
the crucial point: if the “10-cent formula” were expressly writ- 
ten into the ACQ rate schedule, the provision would have to 
state its limited purpose and applicability. Since the formula 
was not designed for the limitless purposes which petitioner 
now urges, it would no more apply to the Upper Peninsula if 
expressly inserted in Mich Wis’ tariff than it does at the present 
time when it is applied at the Commission’s discretion in the 
light of its historical development. 

B. The Commission reasonably regarded the ‘Waupaca-Menominee line 
‘as 2 sufficient contribution to the service for the Upper Peninsula i 
In asking this Court to apply the “10-cent formula” to the 

Upper Peninsula system, petitioner not only disregards the 

testimony and past Commission orders (showing applicability 

only to the construction. of relatively short laterals) but also 
discounts the entire system’s contribution to the $4% million, 


“Petitioner (Br. 20) finds room partially to quote the Commission’s state- 
ment (22 FPO at 1160, R. 16457-8) that: “Although Michigan Wisconsin's 
provide.for a certain amount of lateral 

service ewhidit in this proceeding 


titioner. 
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96-mile Waupaca-Menominee line. The Upper Peninsula is 
the prime beneficiary of that line as designed and authorized. 
Consumers in Iowa and Detroit, who do not utilize that line,“ 
nonetheless bear a full measure of its cost. “Yet petitioner will 
not accept as fair anything less than a further contribution by 
everybody on Mich Wis’ system toward the building of a new, 
183-mile pipeline system to serve & risky market.“ We say 
the Commission ‘exercised a lawful discretion in determining 
that construction to Menominee is enough. 

Petitioner objects (Br. 38) to the Commission’s finding that 
Mich Wis will expend $2,377,194 more for capacity in its 96 
mile Waupaca-to-Menominee branch line than would other- 
wise be necessary if it did not install capacity to make gas avail- 
able for service in the Upper Peninsula. The testimony (R. 
1947, 1955) unequivocally supports that finding despite the dif- 
ferent inferences petitioner asks the Court to draw (Pet. Br. 
39, note 27). The Commission can hardly ignore such testi- 
mony merely because it discomfits petitioner.“* If anything, 


“Indeed the Detroit consumer has received none of the special lateral- 
extension benefits which petitioner claims have been available to all Mich 
‘Wis’ customers (but which, in fact, have been doled out in very limited 
measure). Supra, p. 23. 

“Petitioner objects to the Commission’s characterizing the Upper Penin- 
sola as an unstable market (Pet. Br. 37-8). There is no cause for disputing 
its glowing picture of that region as “abounding in untapped natural re- 
sources” (Cf. Numbers 18:27) or for questioning the prophetic vision of its 
witness (R. 3085-6). The Peninsula is richly endowed with stands of tim- 
ber (R. 3096) and, recently, the declining copper industry has received 2 
“new look” (BR. 3089)—to mention but two resources, Such potentials, 
however, do not automatically translate themselves into a market for nat- 
ural gas. Petitioner fafled to prove any market sufficient to support this 
service—much less 2 stable one. Supra, p. 7; infra, pp. 32-3. Its present 
insistence (Br. 25) that the Upper Peninsula offers more stable markets 
than other areas (eg. the Wisconsin River Valley) is sheer fantasy. Its 
assurance (Br. 37-8) that by signing a 20-year contract with Mich Wis it 
will protect the system’s investment against “severe fluctuations in economic 
conditions” will offer Mttle comfort if such fluctuations impair petitioner’s 
ability to perform. Cf. B. 2740-41 ; but see BR. 3381 ; 3082-3. 

“Petitioner quotes (Br. 39) from the brief of the Commission’s staff be- 
fore the agency; petitioner’s asterisks represent: “but there is little doubt 
that Michigan Wisconsin is proposing to invest enough money in facilities 
solely to provide service to the Upper Peninsula to more than compensate 
for any normal construction of laterals for city-gate delivery under the s0- 
called 10-cent formula.” 
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$2,377,194.is too low a figure since petitioner is by far the prime 
beneficiary of the Waupaca line. 

Petitioner also claims (Br. 39) that the $2,377,194 of ad- 
ditional capacity Mich Wis proposes to include in its Waupaca- 
to-Menominee line may not be attributed to service for the 
Upper Peninsula, but must be rolled-in system-wide, under the 
Commission’s precedent in Northern Natural Gas Co., 22 FPC 
523,* where the Commission refused to. allocate incremental 
main-line costs to the various communities. But in this argu- 
ment, again, petitioner refuses to allow for differences in cir- 
cumstances.“ In the Northern case, 342 communities were 
ultimately certificated for service at an estimated cost for fa- 
cilities of over $110,000,000, as compared to the 54 communities 
involved in Mich Wis’s proposed project, costing an estimated 
$24,000,000 (R. 3833; 3893). As compared to the 376.6 miles 
of pipeline and 5,280 horsepower of compressor facilities pro- 
posed by Mich Wis (R. 3893), Northern proposed to construct 
about 2,348 miles of pipeline and 51,400 horsepower of ad- 
ditional compressor facilities. Even Northern’s own engineer- 
ing witness had difficulty in determining just which main-line 
facilities would be needed for service to any particular com- 
munity or group of communities. Furthermore, in the North- 
ern opinion, the Commission found that 124 communities lo- 
cated in the States of Iowa, Nebraska, South Dakota, Min- 
nesota and Illinois were uneconomic unless they made a contri- 
bution toward the construction of the laterals necessary to serve 
them. Under such circumstances, it would have been virtually 
impossible, on the basis of the record, to isolate the mainline 
facilities required to serve the economic communities from those 
required to serve the uneconomic communities. 

The situation is entirely different in the case of the Waupaca- 
to-Menominee line which would serve the Upper Peninsula, 
The. witnesses stated that it would be an entirely new line re- 
quiring no compressor facilities and specified precisely the 
alternative sizes of the line and the costs associated therewith 


“ affirmed sub nom. Minneapolis Gas Co. v. FP.0., supra, p. 17. 


‘Waupaca-Menominee branch line. See Moody’s Public Utility Manual 
(1960), p. 778. 
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Upper Peninsula. Where the exact 

@ branch line for service to @ new area can 

proper for the Commission to take that investment into con- 
sideration in determining whether the pipe line ought to be re- 
quired, against its will, to make an additional large investment 
to benefit that same area. 

Indeed in some cases the Commission has allocated costs 
associated with facilities constructed to serve & specific cus- 
tomer to the gas to be purchased by that customer. For exam- 
ple, the Commission held in Trunkline Gas Co., 21 FPC 704, 
711-12: ° 


* * © The direct assignment of costs beyond Tuscola 
reflects the greater distance over which this gas must 
be transported, and in effect results in the creation of.a 
new zone for Trunkline’s sales. * * * The direct as- 
signment of costs beyond Tuscola avoids assessing the 
existing customers of Trunkline with a portion of the 
costs related to the dual transportation facilities de- 
voted to service to Consumers and Michigan Gas, and 
thereby reflects a rate zone differential in Trunkline’s 
rates between Trunkline’s two zones. 


Here, however, the Commission has not attempted to solve & 
complex regulatory problem by an arithmetic approach. The 
Commission did take into account that some of the Waupaca- 
Menominee facilities were only necessary for Upper Peninsula 
service. But the Commission did not assess additional costs 
for gas against Upper Peninsula consumers because of that 
fact; it merely provided that petitioner should not get its gas 
for a price less than that paid by all other customers. 


C. The cervice simultaneously authorized for Antigo and other Wisconsin 
River Valley towns does not show undue discrimination against 
petitioner 


- The Commission and Mich Wis viewed the entire central 
Wisconsin construction as a single project and tested its eco- 
nomic feasibility accordingly. The “10-cent formula” was not 
applied, for a good reason. ‘With the construction.of the trunk 


© affirmed sud nom, Battle Creek Gas Co. v. F-P.O., supra, p. 17. 
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from Marshfield to Appleton natural gas would for the first 
time travel through central Wisconsin. While most of the 
Canadian gas purchased from Midwestern is destined for Mich 
Wis’ existing customers (45,018 MMef out of 57,670 MMcf in 
the third year; R. 3904), it would be unthinkable, as a matter 
of regulation and economics, to transport gas through Wis- 
consin without meeting the needs of that area. Mich Wis had 
previously proposed to serve most of the Wisconsin communi- 
ties; the Commission denied that application primarily be- 
cause of economic infeasibility.° So here Mich Wis applied 
again, proposing to serve Wisconsin in the most economical 
manner possible. This time, the Commission was convinced. 

The obvious engineering criterion is to design a system at 
minimal cost in terms of the source and destination of the gas, 
the terrain features, and the markets along the way. Patently 
a formula which may be useful in measuring feasibility of 
extensions to small communities immediately adjacent to Mich 
Wis’ existing system will not do in determining whether and 
how to serve an entirely new area (R. 1911). The Commis- 
sion had clearly recognized that the “10-cent formula” should 
not become a rigid barrier to construction of projects which 
Mich Wis proposed and could show to be feasible, 21 FPC 
552, 559 (1959), supra, p. 26. 

Petitioner, without challenging the Commission’s findings 
as to the feasibility of service in Wisconsin (since service to 
the Upper Peninsula altogether depends on the Wisconsin proj- 
ect, petitioner cannot, of course, question the Wisconsin au- 
thorization), without complaining that the Wisconsin towns 
have been unduly preferred, would demonstrate undue preju- 
dice to Upper Michigan by selective analysis of the Wisconsin 
project. Thus petitioner points (Br. 19, 35) to the so-called 
Wausau-Merrill-Antigo line and isolates its cost from the 
entire project. Such segregation is improper, because the de- 
signed distance arrived at between the main trunk and Antigo 
reflects engineering advantages to reduce overall costs. Even 


” Application filed by Michigan Wisconsin in Docket No. G-9850 and 
heard in the consolidated proceeding culminating in the issuance on Octo 
ber 31, 1958, of the Commission’s order in American Louisiana Pipe Line 
Co., et al., Dockets Nos. G-2306, et al., 20 FPC 575. 
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without costly zigzagging, the trunk would have been more 
nearly equidistant from all markets had it been planned on & 
more northerly route, ignoring optimum design. But if iso- 
lated comparisons are to be made, the meaningful economic 
unit is not the Antigo “Y” but, rather, all the facilities serving 
the Wisconsin River Valley itself, including those to Stevens 
Point and Wisconsin Rapids. On this basis, the facilities ex- 
clusively serving the Valley cost the system much less than 
the “10-cent formula” calculation.” 


Upper Peninsula. For 

would even entertain providing 

unless sales amounting to about 4,400,000 Mcef annually can be 
made to Cleveland Cliffs Iron Company (Cleveland Cliffs) for 
use in its pelletizing operations (R. 1838; 2863; 3363). Out 


=A glance at any commercial atlas will go far to indicate the economic 
strength of that integrated area This record 
‘Thus comparigon of the Upper Peninsula and 
in terms of estimated third and fifth year 
the basis for anticipating a much more rapid 


Antigo (BR. 4298, 4300) ------—--—— == nnn — 

‘Wisconsin Rapids area (R. 4261) -------—----------— 
Stevens Point area (ER. 4040)----—------—----———-= 
Marshfield (R. 4380) ------------—— nnn 


depend on a single sale 

gach salea for feasibility. If the “10-cent formula”. were collectively ap- 
plied to all these towns it would indicate a maximum feasible construction 
of $2,179,000 of laterals. The relevant estimated cost of laterals Mich Wis 
will actually build can be computed and would amount to only $1,990,000 
(RB. 3893-4). 
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of the third-year firm sales of 6,683,928 Mcf contemplated to 
be made in the Upper Peninsula, 64 percent or 4,400,000 Mcf 
will be sold to Cleveland Cliffs (R. 469; 2696; 15221). Yet 
neither Consolidated nor the petitioner was able to. produce 
even so much as an executed precedent agreement with Cleve- 
land Cliffs substantiating the hope that gas can be sold to 
Cleveland Cliffs. A witness testified on behalf of Cleveland 
Cliffs, but when it came to committing his company to pur- 
chase natural gas from either Consolidated or petitioner, his 
testimony was.as follows (R. 2976): 


Q. Are you able to state unequivocally now that 
Cleveland Cliffs will execute a contract with whichever 
company is certificated? 

A. Well, I think I qualified that statement to a cer- 
tain extent. It all depends on what the Commission 
does here in certificating the gas [oline“], if they 
changed the provisions at. all we would have to take 
another look at either contract before signing. : 


* 5 * * Ad 


Q. But you are not able, right now, to firmly commit 
your company to either of these contracts, is that 
correct? 

A. That’s correct. 

Because petitioner could not show that it had a commitment 
from the proposed purchaser of two-thirds of its gas, the Com- 
mission conditioned petitioner’s allocation of gas for sale in 
the Upper Peninsula upon the latter’s obtaining and submit- 
ting to the Commission an executed 10-year contract with 
Cleveland Cliffs showing that the essential sales to Cleveland 
Cliffs could, in fact, be made (22 FPC at 796, R. 16297).™ 
No such large-volume industrial sale to a single customer is an 
absolute prerequisite for the economic feasibility of service in 
the Wisconsin River Valley 0 or any one of its communities. No 


“The word “gasoline” as it appears in the record obviously reflects 
either a slip of the tongue or a reportorial error. 

™* Petitioner’s failure to prove a market would have justified outright 
denial of service to the Upper Peninsula. Lynchburg Gas Oo. v. F.P.O., 275 
F.2d 847 (CAS). 
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such uncertainties beset service to those towns (supra, note 51, 
p. 32). Neither in degree of risk nor in size of investment does 
Wisconsin River Valley service compare with that in the Upper 
Peninsula. 
CONCLUSION 

For the foregoing reasons the order of the Commission 
should be affirmed. 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 


- (he Federal Power Commission under Section 7(a) of 
the Natural Gas Act ordered Michigan Wisconsin to de- 
liver natural gas to Petitioner at Menominee, Michigan 
for service to the Upper Peninsula of Michigan and in so 
doing rejected Petitioner’s request (a) that Michigan Wis- 
eonsin be ordered to expend some $4,455,950 to construct 
more than 90 miles of pipeline north from Menominee and 
deliver gas to Petitioner at that point or (b) that Peti- 
tioner be given an equivalent rate differential under a 
new rate schedule if the deliveries are made at Menominee. 
The questions presented are: 


(1) Whether, in the light of the Commission’s findings 
under Section 7(a) of the Act that the terms and conditions 
of service demanded by Petitioner would result in undue 
burden upon Michigan Wisconsin’s other customers, Peti- 


tioner may attack the Commission’s order on the ground 
that the failure to adopt those terms and conditions results 
in discrimination against Petitioner? 


(2) Whether there was warrant in the record and a 
‘reasonable basis in law for the Commission’s finding that 
the so-called ‘‘10¢ formula,’’ used by Michigan Wisconsin 
and the Commission in determining the economic feasibil- 
ity of short laterals to serve small communities located 
near its pipeline, is not properly applicable to an exten- 
sion of pipeline facilities into a large new area? 


(3) Whether the Commission properly rejected Peti- 
' tioner’s requests when it found that an undue burden would 
be imposed upon Michigan Wisconsin and its other cus- 
tomers and that there would be undue discrimination 
against such customers? 
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COUNTER-STATEMENT OF THE CASE 


This matter is before the Court upon the petition filed 
by Michigan Gas and Electric Company (‘‘Petitioner’’) 
under Section 19(b) of the Natural Gas Act of June 21, 
1938, ¢. 556, 52 Stat. 831, U.S.C., Title 15, §717r(b) to 
review an order and accompanying Opinion No. 331 issued 
by the Federal Power Commission (‘‘Commission’’) in 
its Docket Nos. G-18313, et al., on October 31, 1959 (R. 
16,268-312) and the Commission’s subsequent order of De- 
cember 29, 1959 denying rehearing (R. 16,454-67). 


By the provisions of that opinion and order, which Pe- 
titioner does not question, the Commission (a) author- 
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ized Midwestern Gas Transmission Company (‘‘Midwest- 
ern’’) to import 204,000 Mef of natural gas per day from 
Canada at a point on the United States-Canadian border 
near Emerson, Manitoba; (b) authorized Midwestern to 
construct and operate a 24-inch pipeline extending from 
that point to an interconnection near Marshfield, Wiscon- 
sin with an extension of the pipeline system of Michigan 
Wisconsin Pipe Line Company (‘‘Michigan Wisconsin’’) ; 
(c) authorized Midwestern to sell 158,000 Mecf per day of 
the Canadian gas to Michigan Wisconsin; (d) allocated 
that 158,000 Mef per day to existing customers and certain 
new customers of Michigan Wisconsin, including 37,200 
Mef per day for service to the Upper Peninsula of Michi- 
gan; and (e) authorized the construction and operation 
of the proposed facilities of Michigan Wisconsin, including 
a pipeline to Menominee, Michigan which will have suf- 
ficient capacity to deliver the 37,200 Mcf per day for serv- 
ice to the Upper Peninsula of Michigan. Deliveries of 
Canadian gas began at Marshfield on October 14, 1960 and 


all of the facilities referred to in this paragraph will shortly 
be completed and in operation. 


Petitioner, which distributes manufactured gas in three 
communities and is authorized to install distribution sys- 
tems in certain other communities in the Upper Peninsula, 
intervened in the proceeding to obtain a supply of natural 
gas for those communities, for sale to the City of Escanaba 
(**Escanaba’’) for its municipally owned distribution sys- 
tem and for sale to Cleveland Cliffs Iron Company (‘‘Cleve- 
land Cliffs’’), the largest potential industrial customer in 
the Upper Peninsula. 


Although the Commission, under Section 7(a) of the 
Act, ordered Michigan Wisconsin to deliver the 37,200 Mef 
per day to Petitioner at Menominee, Michigan for service 
to the Upper Peninsula, Petitioner is requesting (Br. 49) 
that the Court set aside this aspect of the Commission’s 
order and remand the matter to the Commission ‘‘with 
directions to enter an order directing’? Michigan Wisconsin 
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to deliver gas to Petitioner for the Upper Peninsula under 
either the ACQ or DCQ proposals which Petitioner ad- 
vanced at the hearing and which the Commission rejected 
as being contrary to the public interest. 


Under its “‘ACQ proposal’’, Petitioner requested the 
Commission to order Michigan Wisconsin to construct and 
operate the major portion of the pipeline from Menominee 
north into the Upper Peninsula at a cost of $4,455,950, in 
alleged compliance with the so-called ‘‘10¢ formula”’ which 
Michigan Wisconsin and the Commission have used as a 
yardstick in determining the economic feasibility of con- 
structing comparatively short laterals to serve small com- 
munities located near its main gas pipeline. Under that 
proposal Petitioner would purchase gas under Michigan 
Wisconsin’s system-wide ACQ-1 Rate Schedule, which 
limits the annual contract purchases of all its customers 
to 180 times their maximum daily quantities in order to 
provide summer storage gas to serve the system’s winter 
space heating load. 


Under Petitioner’s alternative ‘‘DCQ proposal’’, the 
deliveries to Petitioner would be made at Menominee but 
Michigan Wisconsin would be required to adopt a new 
DCQ Rate Schedule applicable solely to Petitioner. This 
rate schedule would enable Petitioner to purchase its 
maximum daily quantity 365 days in the year and thereby 
achieve an average rate of 37.5¢ per Mcf as compared with 
the average rate of 42.3¢ per Mecf to be paid by Michigan 
Wisconsin’s other customers under its system-wide ACQ-1 
Rate Schedule. 


1 Under this formula the extent of the investment to be made by Michigan 
Wisconsin in such short laterals is computed by multiplying the estimated 
annual firm sales in the new community in the third year by 10¢ per Mef and 
dividing the result by 15% to cover a return of 6%; income taxes of 3%; 
general taxes of 1.5%; depreciation of 3.5% and operation and maintenance 
of 1% on the lateral, Michigan Wisconsin Pipe Line Company, et al., 21 
F-P.C. 552, 558, fn. 5 (1959). 
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The Commission, in accordance with the recommendation 
of its Staff, rejected these proposals on the ground that 
they would result in undue burden upon and discrimination 
against Michigan Wisconsin’s other customers. 


Background of the Controversy. 


This review is the last stage of an involved and lengthy 
controversy over service to various markets in the Middle 
West with Canadian gas. An understanding of the issues 
now before the Court therefore requires a brief reference 
to the earlier proceedings. 


On October 31, 1958, the Commission issued its Opinion 
No. 316 and order terminating the proceedings on com- 
petitive applications of Midwestern, Michigan Wisconsin 
and others to provide natural gas service to various mar- 
kets, including communities in central Wisconsin which did 
not have natural gas. American Louisiana Pipe Line Com- 
pany, et al., 20 F.P.C. 575. Midwestern proposed to serve 
those markets with gas to be imported from Canada, and 
Michigan Wisconsin planned to utilize gas from its supply 
in the United States.2 While the Commission denied both 
applications, it invited the parties to submit revised pro- 
posals which would provide service to central Wisconsin 
and for the Upper Peninsula of Michigan and would ‘‘elim- 
inate unnecessary facilities.’ To that end the Commission 
suggested ‘‘that interconnections between the various proj- 
ects may serve a useful purpose”’ (20 F.P.C. at 585). 


Acting in accordance with the Commission’s suggestion, 
Midwestern approached Michigan Wisconsin with a pro- 
posal to construct a 24-inch pipeline from the Canadian 
border to central Wisconsin, where it would sell the major 
portion of the Canadian gas to Michigan Wisconsin (R. 
789). This proposal was accepted by Michigan Wisconsin, 


2The Commission’s reservation of gas for service by Michigan Wisconsin 
to these markets was considered by this Court in Michigan Consolidated Gas 
Company, et al. v. Federal Power Commission (Nos. 14,975, et al., decided 
April 29, 1960). 
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which agreed to build a large diameter extension of its ex- 
isting facilities to a point of connection with Midwestern’s 
pipeline near Marshfield, Wisconsin. Michigan Wisconsin 
further agreed to purchase 158,000 Mcf per day of the 
204,000 Mecf per day Midwestern would import from 
Canada (R. 78-80). 


Having agreed to purchase a large volume of Canadian 
gas to augment its existing supplies, Michigan Wisconsin 
began immediately to formulate a project that would carry 
out the additional views expressed in Opinion No. 316. 
It was apparent that service to the central Wisconsin area 
could readily be provided by lines running north and 
south from the main east-west trunkline to be constructed 
between Marshfield and the existing facilities of Michi- 
gan Wisconsin near Appleton, Wisconsin (R. 3835). There 
was also no question with respect to the economic feasibil- 
ity of a line to serve the numerous communities located in 
the area between Waupaca, Wisconsin and Menominee, 
Michigan, the gateway to the Upper Peninsula of Michi- 


gan. However, service to the widely-scattered and distant 
communities in the Upper Peninsula, including the con- 
struction of the necessary pipeline facilities extending 
north from Menominee, presented serious economic prob- 
lems. 


As all parties agree, any service to the Upper Peninsula 
is a ‘‘one industry”? project, which is entirely dependent 
upon the sale of large volumes of gas to one customer, 
Cleveland Cliffs, for use in the beneficiation and pel- 
letizing of iron ore (R. 3363; 2863). The volumes to be 
sold to Cleveland Cliffs amount to approximately two- 
thirds of the total firm load in the Upper Peninsula (R. 
469). While the economic feasibility of the project to serve 
the Upper Peninsula could be improved if the pipeline 
facilities were to be operated at a high load factor, this 
would have required the sale of large volumes of off-peak 
gas for which there is no market in the Upper Peninsula 
except possible dump sales below cost to industries pres- 
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ently using coal and would have deprived Michigan Wis- 
consin and its other customers of gas required for storage 
(BR. 2720; 15,204). 


Notwithstanding these problems, Michigan Wisconsin 
undertook to formulate a project to supply gas to Peti- 
tioner for its communities, to Cleveland Cliffs and to 
Escanaba. The basis of Michigan Wisconsin’s proposal 
was that it would sell the gas at a rate which would re- 
flect its system-wide rate at Menominee, Michigan, plus 
the additional cost of service associated with the facilities 
required to transport the gas from Menominee to the de- 
livery points in the Upper Peninsula. Michigan Wiscon- 
sin also offered to sell gas to Petitioner at Menominee at 
the system rate if Petitioner desired to construct the Upper 
Peninsula transmission system (R. 1838-39). 


Petitioner rejected both proposals and insisted upon 
receiving city gate deliveries at each community at a 
rate substantially lower than that necessary to recover the 
costs of transporting the gas in the Upper Peninsula. This 


would have thrown the costs of the pipeline facilities in the 
Upper Peninsula upon Michigan Wisconsin’s other cus- 
tomers. Furthermore, Cleveland Cliffs refused to con- 
sider entering into a 20-year contract (R. 1839). 


Michigan Wisconsin was then in this position: (1) It 
had in effect been directed by the Commission in its Opin- 
ion No. 316 to attempt to provide gas service for the 
Upper Peninsula, and Michigan Wisconsin was prepared 
to build a pipeline to Menominee having sufficient capacity 
to supply the requirements of the Upper Peninsula; (2) 
Petitioner was unwilling to purchase gas from Michigan 
Wisconsin except at a rate substantially below the cost 
of providing such service, which would have imposed an 
undue economic burden upon Michigan Wisconsin’s other 
customers and would obviously have engendered contro- 
versy and delay; (3) Cleveland Cliffs would not commit 
itself to a long-term contract; (4) It was essential that 
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Michigan Wisconsin immediately file an application to con- 
struct the facilities necessary to accept and transport the 
Midwestern gas in view of the provision in Midwestern’s 
contract with Trans-Canada permitting cancellation if a 
certificate were not issued by November 1, 1959 (R. 1904; 
2834). 


The logical conclusion from these facts was that Michi- 
gan Wisconsin would have to omit from its application 
any proposal to serve the Upper Peninsula. However, 
because of the strong public interest in Michigan in nat- 
ural gas service in the Upper Peninsula, Michigan Wis- 
consin’s management asked Mr. Hugh C. Daly, Executive 
Vice President of Michigan Consolidated Gas Company 
(‘*Michigan Consolidated’’), whether that company “could 
conceive a means of putting together an economic project 
to get gas to the Upper Peninsula”? (R. 2834).* In this 
connection, as Mr. Daly testified, the Governor of Michi- 
gan had on several occasions expressed to him the State’s 
interest in assuring gas for that area (R. 2828) and Michi- 


gan Consolidated felt an obligation, as the largest gas 
utility in the State, to assist in providing that service if 
possible (R. 466-7). 


Accordingly, under Mr. Daly’s direction, Michigan Con- 
solidated formulated a proposal under which it would pur- 
chase gas at Menominee from Michigan Wisconsin at the 
latter’s system-wide rate and build the necessary facilities 
to transport and sell the gas to Petitioner and to Escanaba 
at their “‘city gates’? and to Cleveland Cliffs. The rates 
proposed by Michigan Consolidated for firm service to 
these customers were calculated to provide a 5.63% 
return to Michigan Consolidated on its facilities in the 
third year (BR. 4508). Michigan Consolidated was willing 

3 Michigan Consolidated, which distributes natural gas in Detroit and other 
communities throughout the Lower Peninsula of Michigan, is the largest 
castomer of Michigan Wisconsin, Both companies are wholly-owned sub- 
sidiaries of American Natural Gas Company, a registered holding company 
under the Public Utility Holding Company Act of 1935. 
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to accept this relatively low rate of return and the risks 
inherent in service to the Upper Peninsula in order to 
make the benefits of natural gas service available to the 
Upper Peninsula and to make it possible for Cleveland 
Cliffs to purchase gas on a basis competitive with other 
fuels and for Petitioner and Escanaba to resell the gas to 
their consumers on an economic basis (R. 469-73). 


Having put together an economically feasible project, 
Michigan Consolidated sent proposed service contracts to 
the three Upper Peninsula customers. After extensive 
negotiations, Cleveland Cliffs indicated its satisfaction 
with the proposal made to it (R. 548; 2773-4) and Escanaba 
signed a contract to purchase gas from Michigan Consoli- 
dated (R. 474). However, Petitioner refused to enter into 
any such agreement, although the terms and conditions 
offered were identical to those satisfactory to and accepted 
by Escanaba (R. 474). 


The Proceedings Before the Commission. 


In order to present to the Commission a concrete pro- 
posal for service to the Upper Peninsula, Michigan Wis- 
consin provided in its certificate application, filed April 
15, 1959, for a line to Menominee, with sufficient capacity 
to supply the volumes of gas needed by the Upper Pen- 
insula and requested authority to deliver up to 37,200 
Mef per day to Michigan Consolidated for service to Peti- 
tioner, Escanaba and Cleveland Cliffs in the Upper Pen- 
insula (R. 15,525-36). 


Petitioner, among others, petitioned for and was granted 
leave to intervene (R. 15,929-38). Pursuant to the Com- 
mission’s notice, a hearing was held which commenced on 
July 27, 1959 and, after intermittent recesses, was con- 
cluded on October 2, 1959. 


At the hearing Michigan Wisconsin introduced evidence 
in support of its proposal to construct the necessary facili- 
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ties to transport and sell 37,200 Mcf per day to Michi- 
gan Consolidated at Menominee. However, Michigan Wis- 
consin’s policy witness repeated on several occasions its 
willingness to sell gas to Petitioner on the same basis if 
Petitioner desired to construct the necessary pipeline fa- 
cilities in the Upper Peninsula (R. 1839; 1853). Michigan 
Wisconsin also introduced evidence showing that its pro- 
posed line to Menominee would be considerably smaller 
in size if service to the Upper Peninsula were not to be 
provided (R. 1946-8) and that the additional cost to Michi- 
gan Wisconsin of constructing the larger capacity line to 
Menominee for that service is $2,377,194 (R. 1955; 3893). 


Michigan Consolidated in turn presented extensive evi- 
dence as to the economic feasibility of its proposal, al- 
though it recognized that the proposal would not be feasible 
if Petitioner continued to refuse to purchase gas from 
Michigan Consolidated (R. 27445). 


At the hearing Petitioner flatly announced that it would 
not purchase gas from Michigan Consolidated and that 
Michigan Consolidated therefore did not have a project 
(R. 483-5). Petitioner claimed that Michigan Consoli- 
dated’s proposals were unacceptable because they would 
enable Petitioner to earn only 3.25% rate of return at 
the end of the third year and, in the hyperbole of Peti- 
tioner’s Vice-President, this would mean ‘‘economic sui- 
cide’, although he admitted that Petitioner has been con- 
ducting its present manufactured gas operations in the 
Upper Peninsula for many years with a negative return 
(R. 3308-9; 3402-3), in effect offsetting this loss against 
earnings on its properties in the Lower Peninsula. 


On rebuttal, Mr. William A. Rhaesa, Vice-President and 
Treasurer of Michigan Consolidated, demonstrated that 
in arriving at the estimate of the rate of return it would 
earn under Michigan Consolidated’s proposal, Petitioner 
had substantially inflated certain of its estimated operat- 
ing expenses and had assumed an unduly low schedule of 
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to accept this relatively low rate of return and the risks 
inherent in service to the Upper Peninsula in order to 
make the benefits of natural gas service available to the 
Upper Peninsula and to make it possible for Cleveland 
Cliffs to purchase gas on a basis competitive with other 
fuels and for Petitioner and Escanaba to resell the gas to 
their consumers on an economic basis (R. 469-73). 


Having put together an economically feasible project, 
Michigan Consolidated sent proposed service contracts to 
the three Upper Peninsula customers. After extensive 
negotiations, Cleveland Cliffs indicated its satisfaction 
with the proposal made to it (R. 548; 2773-4) and Escanaba 
signed a contract to purchase gas from Michigan Consoli- 
dated (R. 474). However, Petitioner refused to enter into 
any such agreement, although the terms and conditions 
offered were identical to those satisfactory to and accepted 
by Escanaba (R. 474). 


In order to present to the Commission a concrete pro- 
posal for service to the Upper Peninsula, Michigan Wis- 
consin provided in its certificate application, filed April 
15, 1959, for a line to Menominee, with sufficient capacity 
to supply the volumes of gas needed by the Upper Pen- 
insula and requested authority to deliver up to 37,200 
Mef per day to Michigan Consolidated for service to Peti- 
tioner, Escanaba and Cleveland Cliffs in the Upper Pen- 
insula (R. 15,525-36). 


Petitioner, among others, petitioned for and was granted 
leave to intervene (R. 15,929-38). Pursuant to the Com- 
mission’s notice, a hearing was held which commenced on 
July 27, 1959 and, after intermittent recesses, was con- 
cluded on October 2, 1959. 


At the hearing Michigan Wisconsin introduced evidence 
in support of its proposal to construct the necessary facili- 
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ties to transport and sell 37,200 Mcf per day to Michi- 
gan Consolidated at Menominee. However, Michigan Wis- 
consin’s policy witness repeated on several occasions its 
willingness to sell gas to Petitioner on the same basis if 
Petitioner desired to construct the necessary pipeline fa- 
cilities in the Upper Peninsula (R. 1839; 1853). Michigan 
Wisconsin also introduced evidence showing that its pro- 
posed line to Menominee would be considerably smaller 
in size if service to the Upper Peninsula were not to be 
provided (R. 1946-8) and that the additional cost to Michi- 
gan Wisconsin of constructing the larger capacity line to 
Menominee for that service is $2,377,194 (R. 1955; 3893). 


Michigan Consolidated in turn presented extensive evi- 
dence as to the economic feasibility of its proposal, al- 
though it recognized that the proposal would not be feasible 
if Petitioner continued to refuse to purchase gas from 
Michigan Consolidated (R. 2744-5). 


At the hearing Petitioner flatly announced that it would 
not purchase gas from Michigan Consolidated and that 
Michigan Consolidated therefore did not have a project 
(R. 483-5). Petitioner claimed that Michigan Consoli- 
dated’s proposals were unacceptable because they would 
enable Petitioner to earn only 3.25% rate of return at 
the end of the third year and, in the hyperbole of Peti- 
tioner’s Vice-President, this would mean ‘‘economic sui- 
cide’”’, although he admitted that Petitioner has been con- 
ducting its present manufactured gas operations in the 
Upper Peninsula for many years with a negative return 
(R. 3308-9; 3402-3), in effect offsetting this loss against 
earnings on its properties in the Lower Peninsula. 


On rebuttal, Mr. William A. Rhaesa, Vice-President and 
Treasurer of Michigan Consolidated, demonstrated that 
in arriving at the estimate of the rate of return it would 
earn under Michigan Consolidated’s proposal, Petitioner 
had substantially inflated certain of its estimated operat- 
ing expenses and had assumed an unduly low schedule of 
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resale rates.‘ Mr. Rhaesa showed that, if Petitioner’s ex- 
penses were restated on a realistic basis and it were to 
charge slightly higher rates under either of two suggested 
rate schedules, Petitioner would earn 7.08% under one 
schedule and 6.01% under the other schedule (R. 15,395). 
Moreover, the rates under those schedules would still be, 
respectively, 19% and 24% below the cost of fuel oil and 
14% and 18% below the cost of coal (R. 15,397) and would 
be substantially less than the rates which would be paid 
by consumers in many of the new central Wisconsin mar- 
kets (R. 2816-8). 


At the hearing Petitioner again announced that it did 
not desire to purchase gas from Michigan Wisconsin at 
Menominee at Michigan Wisconsin’s system-wide ACQ 
rate for service to the Upper Peninsula, although Peti- 
tioner admitted that it had never even studied the economic 
feasibility of doing so (R. 3150-2; 3335-6). Instead, Pe- 
titioner demanded that the Commission order Michigan 
Wisconsin to deliver gas to the Upper Peninsula on one of 
two bases: (1) that, if deliveries to Petitioner were to 
be made at the ACQ rate, Michigan Wisconsin should be 
ordered to construct the major portion of the pipeline 
from Menominee north into the Upper Peninsula at a 
cost of $4,455,950 in addition to the $2,377,194 Michigan 
Wisconsin would invest in providing capacity in the line 
to Menominee for Upper Peninsula service; or (2) that, 
if deliveries were to be made to Petitioner at Menominee, 
Michigan Wisconsin be ordered to adopt a new DCQ Rate 
Schedule applicable solely to Petitioner under which Peti- 


4 For example, Petitioner had estimated sales promotion expenses of $250,000 
in the Upper Peninsula during the first five years, which amounts to $5 per 
customer for half the number of customers estimated to be added in the first 
year and $30 per customer for all others over a five year period. This com- 
pares with $1.66 per customer per year spent by Petitioner in its existing 
natural gas operations in the Lower Peninsula (R. 3398-99). Again, Petitioner 
estimated 5% lost and unaccounted for gas, as opposed to a realistic figure of 
2% and estimated a working capital requirement of $500,000, which is far in 
excess of that recognized by the Michigan Public Service Commission (R. 
3172-3; 3515-7). 
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tioner would be able to purchase substantially larger vol- 
umes of gas on an annual basis and at a substantially 
lower average rate than that available to other customers 
of Michigan Wisconsin. 

Petitioner’s first proposal was based on its claim that, 
in order to avoid discrimination against Petitioner, Michi- 
gan Wisconsin should be ordered to construct the addi- 
tional pipeline facilities north from Menominee in com- 
pliance with the 10¢ formula which Michigan Wisconsin 
and the Commission had used from time to time in de- 
termining the economic feasibility of constructing com- 
paratively short laterals to serve small communities lo- 
cated near its main pipeline. Petitioner’s second proposal 
was nothing more than another demand for a subsidy from 
Michigan Wisconsin’s other customers because of the cost to 
Petitioner of transporting the gas from Menominee to the 
markets in the Upper Peninsula. 


After receiving briefs and hearing oral argument, the 


intermediate decision procedure having been waived, the 
Commission issued its Opinion No. 331 and order of Octo-~ 
ber 31, 1959 (here under review) in which it authorized 
Midwestern and Michigan Wisconsin to construct and op- 
erate the facilities proposed in their respective applica- 
tions (R. 16,268-312). 


With respect to the Upper Peninsula, the Commission 
found that Michigan Consolidated’s proposal, assuming 
service to Petitioner, was economically feasible but that 
in view of Petitioner’s refusal to buy gas from Michigan 
Consolidated, the proposal could not be approved. The 
Commission accordingly denied the portion of Michigan 
Wisconsin’s application under Section 7(c) of the Act 
which requested authority to sell gas to Michigan Consoli- 
dated at Menominee for service to the Upper Peninsula. 
Pursuant to Section 7(a) of the Act, the Commission or- 
dered Michigan Wisconsin to deliver up to 37,200 Mef 
per day to Petitioner (rather than to Michigan Consoli- 
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dated) for service to the Upper Peninsula and, accepting 
the recommendation of its Staff, the Commission directed 
that such deliveries be made at Menominee at the same 
rate and under the same terms and conditions of service 
as apply to all other customers of Michigan Wisconsin 
(R. 16,290-1).° 


In rejecting Petitioner’s request that Michigan Wiscon- 
sin be ordered to construct the major portion of the pipe- 
line facilities in the Upper Peninsula at an additional cost 
of $4,455,950 the Commission found that the 10¢ formula 
is not applicable to requests for service to new markets 
located in an entirely new area and requiring the con- 
struction of extensive transmission facilities by Michigan 
Wisconsin. Apart from the question whether it would have 
statutory authority to require Michigan Wisconsin to con- 
struct such facilities,* the Commission found that to do so 
would place an undue burden upon Michigan Wisconsin 
and its other customers. The Commission also pointed 


out many important differences between service to the 
Upper Peninsula, for which it was being asked to order 
Michigan Wisconsin to build facilities under Section 7(a) 
of the Act, and service to the markets in central Wiscon- 
sin, for which it was authorizing Michigan Wisconsin to 
build. facilities under Section 7(¢) of the Act (R. 16,291-3 ; 
16,304). 


8 This provision of the order was subject to the condition that by February 
1, 1960 (which date was thereafter extended at Petitioner’s request until 
60 days after final disposition of this review proceeding), Petitioner shall 
submit (a) a contract of at least 10 years’ duration signed by and covering 
the sale of natural gas to Cleveland Cliffs (upon which sale service to the 
Upper Peninsula is economically dependent) ; and (b) satisfactory evidence 
that Petitioner has secured from the Michigan Public. Service Commission the 
necessary authorizations under Michigan law pertaining to the construction 
and operation of Petitioner’s proposed facilities in the State of Michigan (B. 
16,306; 16,491-2). 

6 Cf. Interstate Commerce Commission v. Oregon-Washington B. and Nav. Co., 


288 U.S. 14 (1933); Central West Utility Co. v. Federal Power Commission, 
(3rd Cir. 1957) 247 F. 2a 306. 
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In rejecting Petitioner’s alternative proposal under 
which Michigan Wisconsin would be required to adopt a 
new DCQ Rate Schedule to cover its sales to Petitioner 
at Menominee, the Commission found that such a proposal 
would be discriminatory against Michigan Wisconsin’s 
other customers who would be entitled to the same dif- 
ferential in rates and was otherwise inappropriate (R. 


16,292). 


The Commission further found that Petitioner could 
purchase gas at Michigan Wisconsin’s system-wide rate at 
Menominee as provided in the order here under review and 
provide service to the Upper Peninsula on an economically 
feasible basis provided Petitioner obtained a satisfactory 
long-term contract with Cleveland Cliffs (R. 16,292-3). 


Petitioner filed an application for rehearing, on Novem- 
ber 30, 1959, in which it advanced a third alternative 
under which Michigan Wisconsin would be required to 
share the costs of the transmission facilities for the Upper 
Peninsula service under the ACQ-1 Rate Schedule to the 
extent necessary to assure Petitioner a 6.5% rate of return 
in the third year of gas operations in the Upper Peninsula 
or provide an off-setting rate differential (R. 16,372-406). 


Petitioner’s application for rehearing was denied by 
the Commission’s order of December 29, 1959 with a 
detailed discussion of the considerations involved (RB. 
16,454-67). Petitioner then filed its petition for review in 
this Court. 
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STATUTES INVOLVED 


The pertinent provisions of Section 7 of the Natural Gas 
Act are set forth in the Appendix to this brief. 


SUMMARY OF ARGUMENT 
I. 


By the opinion and order here under review, the Com- 
mission issued a certificate of public convenience and neces- 
sity under Section 7(¢c) of the Act authorizing Michigan 
Wisconsin to construct and operate additional facilities, in- 
cluding a line to Menominee, Michigan, the gateway to the 
Upper Peninsula. In its order the Commission also directed 
Michigan Wisconsin, under Section 7(a) of the Act, to 
deliver and sell 37,200 Mcf per day of gas to Petitioner 
at Menominee under Michigan Wisconsin’s system-wide 
ACQ-1 Rate Schedule. In doing so, the Commission 
rejected Petitioner’s requests that Michigan Wisconsin be 
ordered to construct major new transmission facilities north 


from Menominee into the Upper Peninsula or in the alter- 
native to provide an equivalent rate differential to Peti- 
tioner under a new DCQ-1 Rate Schedule, a rate almost 
5¢ per Mcf less than that charged to Michigan Wisconsin’s 
other customers, finding that Petitioner’s proposals would 
place an undue burden upon Michigan Wisconsin and would 
discriminate against its other customers. 


Petitioner’s basic position (Br. 16) is that the Commis- 
sion’s order, by failing to adopt Petitioner’s proposals, re- 
sulted in undue discrimination against Petitioner contrary 
to Section 4(b) of the Act. It asks this Court (Br. 49) 
to direct the Commission to order Michigan Wisconsin to 
render service in accordance with one of Petitioner’s al- 
ternative proposals, rather than upon the basis determined 
by the Commission. 


The question of discrimination is not properly an issue 
in this case. Petitioner first assumes that it had an absolute 
right to service from Michigan Wisconsin and then claims 
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discrimination as to the terms and conditions upon which 
the Commission found that such service should be pro- 
vided. But Petitioner’s contention ignores the fact that 
Section 7(a) of the Act, under which the Commission 
ordered the service, expressly provides that the Commis- 
sion may direct a natural gas company to extend its facili- 
ties and sell gas to a distribution company only ‘‘if the 
Commission finds that no undue burden will be placed upon 
such natural gas company thereby.” 


Here, the Commission found that service to Petitioner 
under its proposals would place an undue burden upon 
Michigan Wisconsin and its other customers and that serv- 
ice to Petitioner under those conditions would not be neces- 
sary or desirable in the public interest. If the Commission 
had stopped at that point, therefore, Petitioner would 
simply have been denied service as not having satisfied the 
statutory requirements of Section 7(a). However, the 
Commission further found that the sale of gas to Petitioner 
at Menominee under the ACQ-1 Rate Schedule would not 
place an undue burden on Michigan Wisconsin and would 
be in the public interest. On that basis alone, therefore, 
the Commission was able to find the service necessary or 
desirable in the public interest under the standards of Sec- 
tion 7(a). 


Petitioner’s claim of discrimination cannot properly 
arise because its only right to service from Michigan Wis- 
consin is expressly dependent upon Petitioner’s purchasing 
the gas at Menominee under Michigan Wisconsin’s ACQ-1 
Rate Schedule. Accordingly, if Petitioner’s theory were 
adopted that, Michigan Wisconsin must construct additional 
facilities in the Upper Peninsula in order to avoid discrim- 
ination as to terms and conditions of service, the Commis- 
sion would have to deny service to Petitioner entirely since 
the Commission has already found under Section 7(a) that 
such a requirement would place an undue burden upon 
Michigan Wisconsin and its other customers. 
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In sum, Petitioner cannot rely upon an order of the 
Commission under Section 7(a) as the source of its right to 
service from Michigan Wisconsin and at the same time 
ask the Court to set aside the conditions upon which the 
Commission found such service to be necessary or desirable 
in the public interest. 

I. 


Assuming arguendo that the question of discrimination 
can be raised in this case, there is no basis in law or 
in fact for Petitioner’s contention that the Commission’s 
order resulted in discrimination because it held that Michi- 
gan Wisconsin’s ‘‘10¢ formula’’ is inapplicable to the situ- 
ation here presented. It is elementary that discrimination 
exists only in the case of different treatment under sub- 
stantially similar circumstances. The 10¢ formula has been 
used by Michigan Wisconsin and by the Commission as a 
yardstick in determining the economic feasibility of short 
laterals to serve communities close to its existing pipeline 
facilities. The formula was not intended to apply to the 
construction of major transmission facilities into new areas 
such as the Upper Peninsula and has never been employed 
for that purpose. 


Section 7(a) of the Act itself recognizes the significant 
difference in circumstances between the construction of 
short laterals to serve communities ‘‘immediately adjacent”’ 
to the pipeline’s facilities, which the Commission is em- 
powered to direct, and the construction of transmission 
facilities into new areas as to which it has no such authority. 
In this respect, as the legislative history shows, the Act re- 
flects the distinction drawn by the Supreme Court in Inter- 
state Commerce Commission v. Oregon-Washington R. and 
Nav. Co., 288 U.S. 14 (1933), which held that while the 
agency may direct the construction of minor facilities in 
the area being served it was without authority to order a 
railroad to construct a major extension into new territory. 


The distinction between the construction of short laterals 
off the pipeline and major facilities into a new area is based 
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upon practical as well as legal considerations. In the case 
of laterals to serve small communities near the pipeline, 
the relatively small expenditures which are usually in- 
volved and the stable characteristics of the loads to be 
served permit the use of a rule of thumb or yardstick ap- 
proach such as the 10¢ formula. A project to extend a 
pipeline into a new area, on the other hand, requires in- 
dividual consideration of the stability, potential growth 
and other characteristics of the markets, the financial re- 
quirements, the design and engineering aspects of the facili- 
ties to be built and the personnel and maintenance prob- 
lems involved in the new service. The 10¢ formula is 
neither an adequate nor appropriate means of determining 
whether and upon what terms and conditions a pipeline can 
feasibly construct facilities to provide service in a new area. 


The decisions relied upon by Petitioner all involved 
service to small communities adjacent to the pipeline. On 
the other hand, with respect to projects to serve a new 
area such as the Upper Peninsula, the Courts and the 


Commission have uniformly held that the division of costs 
between existing and new customers is a question of judg- 
ment for the Commission in the light of the facts and cir- 
cumstances of the particular case. Battle Creek Gas Com- 
pany v. Federal Power Commission, —— U.S. App. D.C. 
——, 281 F. 2d 42 (1960). 


Ti. 


The Commission here found that Petitioner’s demand 
that Michigan Wisconsin should be ordered to construct 
additional facilities north of Menominee or to grant an 
equivalent rate differential to Petitioner would place an 
undue burden upon Michigan Wisconsin’s other customers 
and result in discrimination against them. Petitioner makes 
no contention that the Commission abused its discretion in 
this respect or that its findings are not supported by 
substantial evidence. The fact is the Commission’s con- 
clusion was fair and equitable. It was the conclusion urged 
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by the Staff and is the only conclusion that the record will 
support. 


Michigan Wisconsin proposed to spend $2,377,194 in 
providing additional capacity in its line to Menominee spe- 
cifically for Upper Peninsula service. However, for a num- 
ber of reasons the construction of transmission facilities 
north from Menominee into the Upper Peninsula by Mich- 
igan Wisconsin would have been infeasible and unfair to 
its other customers, as the Commission found. 


Petitioner claims that the Commission’s approval of 
Michigan Wisconsin’s application to construct facilities 
and render city gate service to communities in central Wis- 
consin highlights the alleged discrimination against Pe- 
titioner. But Petitioner fails to point out that Michigan 
Wisconsin’s new trunkline connecting its existing system 
with Midwestern’s line traverses the heart of the central 
Wisconsin area and accordingly, city gate service to those 
communities can be provided without any increase in rates 
to existing customers. Furthermore, the markets are 
stable and diversified with good growth potential. 


On the other hand, the construction of additional facili- 
ties into the Upper Peninsula as demanded by Petitioner 
would require a substantial annual subsidy by Michigan 
Wisconsin’s other customers and, by virtue of the ‘‘one in- 
dustry’”’ character of the market, would involve substantial 
risks that the pipeline cannot properly assume. These risks 
result primarily from the insistence of Cleveland Cliffs, 
which represents about two-thirds of the total market, upon 
a short-term contract at a highly competitive price and with 
the right to cease and curtail purchasing gas under various 
circumstances, which would leave the pipeline with substan- 
tial idle capacity and unsold gas on its system.’ 


Absent a long-term contract containing definite purchase 
commitments which Cleveland Cliffs was unwilling to sign, 


7 Although Cleveland Cliffs has signed no contract to date, its obligation to 
purchase under the proposed contract with Petitioner is limited to 75% of 
the annual contract volume for a period of only six years (R. 15,147). 
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Michigan Wisconsin cannot assume these substantial risks. 
On the other hand, Michigan Consolidated could do so by 
utilizing the flexibility of its large distribution system in the 
Lower Peninsula in connection with service to the Upper 
Peninsula. However, Petitioner adamantly refused to pur- 
chase gas from Michigan Consolidated and even inflated its 
estimates of operating expenses and assumed unduly low 
resale rates in order to show an inadequate rate of return 
to Petitioner under Michigan Consolidated’s proposal. The 
record demonstrates that, with its operating expenses re- 
stated on a reasonable basis, Petitioner could earn between 
6% and 7% under Michigan Consolidated’s proposal and 
still charge resale rates that are substantially lower than 
the cost of coal and fuel oil in the Upper Peninsula and 
lower than other rates for natural gas being charged by 
successful distribution companies in various areas closer to 
the source of supply. 


The undue burden upon and discrimination against 
Michigan Wisconsin’s customers under the ‘‘ACQ pro- 


posal’? would be intensified by the rate concessions de- 
manded by Petitioner under its ‘‘DCQ proposal.’? In 
addition to requiring substantially the same subsidy as the 
ACQ proposal, the DCQ proposal is wholly incompatible 
with Michigan Wisconsin’s existing rate structure and 
method of operation. It would preempt off-peak summer 
gas which must be injected into Michigan Wisconsin’s 
storage fields in order to meet the winter space heating 
loads of its customers and would be discriminatory against 
Michigan Wisconsin’s other customers, particularly those 
who also operate transmission lines, 


The questions of undue burden, discrimination and public 
convenience and necessity here involved are uniquely ques- 
tions for administrative determination, as to which the 
Commission’s findings will be disturbed ‘‘for only the 
most basic forms of abuse.’’ Battle Creek Gas Company 
v. Federal Power Commission, —— U.S. App. D.C. —, 
281 F. 2d 42, 46 (1960). 
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In this proceeding, the Commission afforded all parties, 
including Petitioner, a full opportunity to be heard; care- 
fully considered the evidence; expressed its views in un- 
usually detailed findings; and on the basis of eminently fair 
and reasonable conclusions, provided a sound program 
under which service can be rendered to the Upper Peninsula 
on a feasible basis. Except for Petitioner’s recalcitrant 
refusal to accept the informed judgment of the agency which 
has the authority and responsibility of determining such 
matters, service to the Upper Peninsula on an economic 
basis would now be a reality. 


ARGUMENT 


While Petitioner’s arguments are set forth under several 
headings, in last analysis its case boils down to the proposi- 
tion (Br. 16-17) that as a matter of law Petitioner will 
suffer undue discrimination prohibited by the Act under the 
Commission’s order directing Michigan Wisconsin under 
Section 7(a) of the Act to deliver gas to Petitioner at 
Menominee for service to the Upper Peninsula instead of 
(1) ordering Michigan Wisconsin to construct the major 
portion of the pipeline facilities north of Menominee under 
the 10¢ formula at a cost of $4,455,950 or (2) ordering 
Michigan Wisconsin to adopt a new DCQ Rate Schedule 
under which Petitioner could purchase the gas at Menominee 
in larger volumes and at lower average rates than those 
available to Michigan Wisconsin’s other customers. 


We shall show that Petitioner’s claims are erroneous 
and inequitable both because the Act does not support any 
such requirement and because the Commission properly 
concluded on the facts that the concessions demanded by 
Petitioner, if approved, would result in the imposition of 
undue risks and burdens on Michigan Wisconsin and its 
customers. Before doing so, however, we wish very briefly 
to make a general observation as to the position of Mich- 
igan Wisconsin and the American Natural system with 
respect to service to the Upper Peninsula. 


21 


The American Natural system is most sympathetic to 
the desires of the Upper Peninsula for natural gas service. 
Michigan Wisconsin and Michigan Consolidated have taken 
and will continue to take all reasonable steps necessary 
to assure natural gas service for that area. Except for the 
adamant refusal of Petitioner either to purchase gas at 
Menominee from Michigan Wisconsin under its system-wide 
rate or to purchase gas at the ‘‘city gates’’ from Michigan 
Consolidated under its proposal, which the Commission 
found to be feasible, natural gas service would now be a 
reality in the Upper Peninsula rather than the subject of 
delay and litigation. 


The aspersions cast upon Michigan Wisconsin and Michi- 
gan Consolidated by Petitioner (Br. 4, 11, 13, 27, 36), and 
the implication that Michigan Consolidated’s proposal of 
service was made to further some corporate purpose of the 
American Natural system, are wholly untrue and uncalled 
for. The Commission specifically found in its order denying 
rehearing that: 


<<* © © there is no basis in the record for the impli- 
cation made repeatedly in Michigan Gas’ application 
that Michigan Wisconsin and Michigan Consolidated 
were attempting by virtue of their common ownership 
to subject Michigan Gas to an unfair advantage, or that 
there was some impropriety in the failure of Michigan 
Wisconsin to consummate an agreement for the sale of 
gas to the latter”’ (R. 16,462).® 


8The insinuations in Petitioner’s brief (page 4, note 5) that Michigan 
Consolidated made its proposal to serve the Upper Peninsula in order to 
‘<jnsulate’’? Michigan Wisconsin from ‘‘its established branch line exten- 
sion practice’? and in order, by proposing ‘‘infeasible’’ service, to obtain 
more gas for its Detroit market are untrue and irresponsible. Michigan 
Consolidated’s proposal was a good faith effort to provide service to the 
Upper Peninsula before Petitioner even advanced its alternate proposals (R. 
485-6). Michigan Consolidated does not have and has never sought to obtain 
any distribution franchises in the Upper Peninsula (BR. 2739). The reason for 
Michigan Consolidated’s agreement to buy the same quantity of gas if the 
Upper Peninsula project failed was to prevent any possibility that Michigan 
‘Wisconsin’s application to expand the capacity of its system might be denied 
for lack of an assured market for the gas (BR. 478, 480). 
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What is involved here is not a controversy over large 
corporate profits to be made from service to a populous 
or industrialized new area. Quite the contrary, the con- 
troversy is over how and at what cost to present customers 
natural gas service may be made available to new cus- 
tomers in a geographical area that is both remote from 
the sources of supply and sparsely settled. It should be 
emphasized that Michigan Wisconsin’s rates and revenues 
are fully regulated by the Commission. Thus, the excess 
costs of service to the Upper Peninsula under Petitioner’s 
demands would be borne, not by Michigan Wisconsin, but 
by the consumers it serves in Wisconsin, Michigan, Illinois, 
Iowa and Missouri in the form of higher rates. 


This is not to say, of course, that all new service must 
be completely self-sustaining. Indeed, Michigan Wisconsin 
and its customers are contributing $2,377,194 to provide 
natural gas for the Upper Peninsula at the Menominee 
gateway. We do say, however, that the practical question 
before the Commission was how much of a subsidy should 


be provided by Michigan Wisconsin’s other customers, and 
that the Commission’s conclusion in that regard, balancing 
the numerous diverse and conflicting customer interests 
involved, was eminently fair and reasonable. 


L 


PETITIONER HAD NO RIGHT TO SERVICE UNDER SECTION 7(a) EXCEPT 
UPON TERMS AND CONDITIONS WHICH MADE SUCH SERVICE 
NECESSARY OR DESIRABLE IN THE PUBLIC INTEREST. 


The basis upon which Petitioner sought and was author- 
ized service in this ease was Section 7(a) of the Act which 
provides in pertinent part: 


“¢(a) Whenever the Commission, after notice and 
opportunity for hearing, finds such action necessary 
or desirable in the public interest, it may by order 
direct a natural gas company to extend or improve its 
transportation facilities, to establish physical intercon- 
nection of its transportation facilities with the facili- 
ties of, and sell natural gas to, any person or munici- 
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pality engaged or legally authorized to engage in the 
local distribution of natural or artificial gas to the 
public, and for such purpose to extend its transporta- 
tion facilities to communities immediately adjacent to 
such facilities or to territory served by such natural 
gas company, if the Commission finds that no undue 
burden will be placed upon such natural gas company 
thereby: ** *.”’® 


Petitioner claims in effect that in directing Michigan 
Wisconsin to render service under Section 7(@) the Com- 
mission has always heretofore provided either for city 
gate deliveries or lateral line construction under the 10¢ 
formula.” Petitioner maintains that the Commission’s 
refusal to adopt either course with regard to the Upper 
Peninsula results in discrimination against Petitioner. 


We shall show under Point II below that there is no 
legal basis for the claim of discrimination and under Point 
III that the Commission properly denied Petitioner’s de- 
mands for special concessions under the facts of this case. 


First, however, we submit that the claim of discrimination 
made by Petitioner cannot properly arise under the circum- 
stances here presented. 


Section 7(a) of the Act provides that the Commission 
may direct a natural gas company to render service under 
certain defined circumstances ‘‘if the Commission finds that 
no undue burden will be placed upon such natural gas 
company thereby.’’ This requirement necessarily means 
that the Commission must consider each request for new 
service in the light of its effect upon the pipeline and its 
customers and that the Commission cannot direct that a 
new customer be served unless, under all the circumstances 
of the case, the pipeline and its customers will not be un- 
duly burdened. 


9 Italics are supplied throughout this brief unless otherwise indicated. 


10 We will show below that the repeated assertion that Michigan Wisconsin 
serves all other customers either at the city gate or pursuant to the 10¢ 
formula is not in accord with the facts. 
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In the present case, Petitioner requested the Commission 
to issue an order directing Michigan Wisconsin to render 
service to Petitioner upon terms and conditions which would 
have required the construction of additional facilities by 
Michigan Wisconsin in the Upper Peninsula or an equiva- 
lent rate differential to Petitioner if deliveries were made 
at Menominee. The Commission found, however, that the 
requirement of service on either of the bases proposed by 
Petitioner could not be authorized under Section 7(a) be- 
cause it would impose an undue burden on Michigan Wis- 
consin and its customers.’ In other words, on the basis of 
Petitioner’s proposals, it could not meet the standards of 
Section 7(a) and therefore was not entitled to service from 
Michigan Wisconsin. However, the Commission found that 
there would be no such ‘‘undue burden”’ if the gas were 
delivered to Petitioner at Menominee under the ACQ-1 
Rate Schedule and that, upon those terms and conditions, 
Michigan Wisconsin should be directed to render service 
under Section 7(a).” 


It is thus apparent that the question of discrimination 
cannot properly be raised by Petitioner on this review. 
Discrimination as to service depends first upon establishing 
a right to service. Here, the right to service is itself de- 
pendent upon Petitioner purchasing gas at Menominee un- 
der Michigan Wisconsin’s system rate. If Petitioner were 
to prevail in its contention that discrimination results un- 
less Michigan Wisconsin constructs additional facilities 
north of Menominee or grants an equivalent rate differen- 
tial, the only result would be to defeat Petitioner’s request 
for service in its entirety, for the Commission has already 
found that such service on that basis would constitute an 


11 In its opinion, the Commission expressly adopted the Staff’s position that 
either of Petitioner’s proposals ‘‘would impose an excessive burden on Mich- 
igan Wisconsin’s existing customers or result in discrimination in service 
againt them’? (BR. 16,290). 


12 See Paragraphs 11 and 13 of the Commission’s Findings (RB. 16,300) and 
Paragraph O of its order (R, 16,306). 
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‘‘yndue burden’? upon Michigan Wisconsin under Section 
7(a) of the Act. Stated otherwise, Petitioner cannot rely 
upon an order issued under Section 7(a) and at the same 
time attack the conditions of the order which were essential 
to the Commission’s statutory finding that no ‘¢undue bur- 
ben’? would be placed upon Michigan Wisconsin. 


The error that runs throughout Petitioner’s brief is its 
assumption that the question whether service should be 
ordered under Section 7(a) is separate and distinct from 
the question as to the terms and conditions upon which that 
service should be provided." Particularly in a case of this 
kind, where large expenditures are required to render serv- 
ice, the two questions must necessarily be considered to- 
gether. If service upon the basis proposed by a Section 
7(a) applicant would constitute an undue burden to the 
pipeline, it cannot be authorized on that basis. On the 
other hand, the Commission can—and here it did—order 
the pipeline to render service under Section 7(a) on a 
different basis which it found would not result in such a 


burden. While Petitioner is not compelled to accept the 
service as thus authorized, it cannot, by claiming discrim- 
ination, assert the right to service upon terms that the Com- 
mission has specifically found would not be consistent with 
the requirements of Section 7(a). 


The inherent fallacies in Petitioner’s contentions, as 
indicated by the foregoing considerations, simply empha- 
size the fact to be developed under Point IT below, namely, 
that, except in the case of small inexpensive laterals whose 
effect upon the pipeline is de minimis, the extent of new 
facilities a pipeline should construct to render new service 
and the terms and conditions of such service are matters 
that must be determined on an individual basis in the light 
of a number of important considerations. 


18 Thus, for example, Petitioner asserts in its brief (p. 46) that ‘‘unlawful 
discrimination existed independently of Michigan Gas’ proposals.’’? As this 
statement indicates, Petitioner erroneously assumes that it was entitled to 
service independent of and without regard to the terms which the Commission 
found necessary to satisfy the requirements of Section 7(a) of the Act. 
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I. 


IN ANY EVENT. FAILURE TO APPLY THE 10¢ FORMULA DID NOT RESULT 
IN DISCRIMINATION AGAINST PETITIONER. 

Even assuming arguendo that the discrimination ques- 
tion is present in this case, there is no merit in Petitioner’s 
argument (Br. 16-17) that, as a matter of law, it was en- 
titled to the construction of additional facilities by Michigan 
Wisconsin under the 10¢ formula or to an equivalent rate 
differential. Section 7(a) of the Act itself distinguishes 
between pipeline extensions to serve new areas and laterals 
to serve communities ‘‘immediately adjacent’’ to the facili- 
ties of the pipeline company. As the record shows and as 
the Commission specifically found, the 10¢ formula applies 
only to comparatively short laterals which can be con- 
structed at relatively low cost to serve new communities 
along the route and in the immediate vicinity of existing 
pipeline facilities of Michigan Wisconsin. That formula 
was not designed for and has not been applied to a pro- 
posal, like that of Petitioner, which would involve the ex- 


penditure of many millions of dollars to construct facilities 
into an entirely new area. Finally, the applicable Court 
and Commission decisions refute Petitioner’s present con- 
tention. 


(A) Section 7(a) of the Act Itself Distinguishes Between Pipeline 
Extensions to Serve New Areas and Laterals to Serve Adja- 
cent Communities. 

Under Section 7(a) of the Act, the Commission has au- 
thority to order a pipeline company to extend its facilities 
and to deliver gas only ‘‘to communities immediately ad- 
jacent to such facilities or to territory served by’’ the 
company and then only ‘‘if the Commission finds that no 
undue burden’’ will thereby be placed upon the company. 
Under the explicit language of Section 7(a), the Commis- 
sion thus is not empowered to order a pipeline company to 
construct extensive and expensive new transmission facili, 
ties in order to serve distant communities located in a new 
territory, such as the Upper Peninsula of Michigan. 
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This limitation upon the Commission’s power to order 
the construction of major facilities into a new territory re- 
flects the law on that subject as set forth in the 1933 decision 
of the Supreme Court in Interstate Commerce Commission 
v. Oregon-Washington R. and Nav. Co., 288 U.S. 14. In 
that case the Supreme Court concluded, on statutory and 
constitutional grounds, that the authority granted to the 
Interstate Commerce Commission under the Interstate Com- 
merce Act, U.S.C., Title 49, §1(21), to order a railroad ‘‘to 
extend its line or lines’’ was limited to short branch lines 
within the territory already served by the railroad and 
did not confer power to order the construction of new 
facilities extending into previously unserved territory.“ 
In pointing out the fundamental differences between the 
Commission’s authority to approve or reject projects which 
are voluntarily proposed by the company and the Com- 
mission’s power to order the involuntary investment of 
funds in new facilities, the Court said that Congress ‘‘drew 
a distinction between what might be permitted and what 


compelled”? (288 U.S. at 37). 


This decision of the Supreme Court was specifically re- 
ferred to by the then Solicitor of the Federal Power Com- 
mission in the legislative hearings on the bills which became 
the Natural Gas Act as a ‘¢]imitation’’ upon the Commis- 
sion’s power under Section 7(a) of the Act.* In his 
testimony the Solicitor stressed the fact that Section 7(a) 
“ig quite restrictive” and that all of the prescribed condi- 
tions would have to be met, including the fact that ‘‘the 
line must be in close proximity to the community’’ to be 
served under the Commission’s order.*® 

14 The case involved the construction of a new line extending some 185 


miles across a sparsely populated region of Oregon (288 U. 8, at 30) and is 
thus closely analogous on its facts to the instant situation. 


15 Hearings on H.R, 11662 before Sub-Committee of House Committee on 
Interstate and Foreign Commerce, 74th Cong., 1st Sess. (1936), pp. 18-19, 


16 Id. at pp. 38-39. 
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The construction of major facilities to serve a new 
area poses practical as well as legal considerations that 
are not involved in the construction of minor facilities to 
serve new communities immediately adjacent to existing 
pipeline facilities. The requests of small communities close 
to the line generally follow a pattern that permits a rule of 
thumb or yardstick approach to the question whether, and 
upon what terms, the pipeline should provide service. The 
requirements of these communities are usually small and 
may be met by laying a small diameter line from the pipe- 
line’s existing facilities; the load is relatively stable, con- 
sisting largely of domestic and space heating customers; 
and the cost of constructing and operating the facilities 
is minor. 

The construction of major transmission facilities into 
a new area is quite a different matter. In the first place, 
the expenditure of several millions of dollars raises ques- 
tions concerning the company’s ability to finance the con- 
struction, the effect of the construction upon rates to exist- 
ing customers, the prospective return on investment and 
the character and stability of the markets. Second, the con- 
struction of facilities of substantial size poses questions as 
to the design and engineering features of the project, the 
availability of pipe and materials and the integration of 
the new facilities into the existing pipeline. Thirdly, 
where the new facilities are to extend many miles into a 
new area additional operating and maintenance personnel 
and equipment must be organized and provided. 


The construction of major facilities to extend service 
into a new area thus involves many matters of judgment 
which must be considered and decided in the first instance 
by the management of the company, and then reviewed by 
the Commission for compliance with the standard of public 
convenience and necessity upon an application filed pursu- 
ant to the certificate provisions of Section 7(c) of the Act. 
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(B) The 10¢ Formula Applies Only to Minor Facilities to Serve 
Adjacent Communities. 


As shown by the uncontroverted evidence in the record 
and as pointed out in the Commission’s opinion and order 
(RB. 16261), the 10¢ formula was designed by Michigan 
Wisconsin as a yardstick to test the economic feasibility 
of constructing comparatively short laterals at relatively 
low cost to small communities located near Michigan Wis- 
consin’s existing pipeline facilities. Mr. Frank W. Thomp- 
son,sthe author of the formula, made it clear that the for- 
mula was not designed for and had never been applied by 
Michigan Wisconsin or the Commission to major facilities 
to extend service into a new area. Such a proposal must 
be viewed on a project basis, which raises all of the con- 
siderations referred to above (R. 1760-3). 


Petitioner quotes entirely out of context the testimony of 
Mr. Thompson that there is no dollar or mileage limitation 
expressed in the 10¢ formula (Pet. Br. 33).7 Petitioner 
would have the Court believe from this testimony that 
Michigan Wisconsin applied the formula to any request for 
service, no matter how extensive the facilities Michigan 
Wisconsin would be required to build. This is a clear dis- 
tortion of the record. Mr. Thompson repeatedly pointed 
out that, while neither Michigan Wisconsin nor the Commis- 
sion had found it appropriate to establish a specific dollar 
or mileage limitation upon the 10¢ formula, the formula was 
intended as a test of feasibility only where the market was 
small and the facilities involved required a compara- 
tively small investment (R. 1768, 1820, 1821, 1830-31). Mr. 
Thompson testified, for example: 


‘Well, the ten-cent formula, Mr. Goldberg, is not 
a general policy formula. Its application, as I testified 
yesterday, is limited in our opinion to short laterals 


17 In the testimony quoted by Petitioner, Mr. Thompson was merely answer- 
ing questions as to whether a specific dollar or mileage limitation had been 
referred to in a particular order of the Commission applying the formula to 
certain short laterals off Michigan Wisconsin’s line (BR. 1826-7; 1832). 
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off of the main lines for specific towns, communities, 
and is merely one test of feasibility for a limited serv- 
ice, and has no applicability to large projects where 
the money involved would have a considerable impact 
on the cost of service and the rates to be paid by other 
eustomers’’ (R. 1820). 
* * o s 

sco * © All I am saying is that that is one test of 
feasibility that we have used on request for service in 
which the market was small and involved an invest- 
ment of two or three hundred thousand dollars. But 
that is a far ery from a project involving, say, $7 or 
$8 million. We wouldn’t apply any such test as a ten- 
cent formula, it wasn’t designed for that’’ (R. 1821). 


Under Petitioner’s theory, the 10¢ formula must be 
inflexibly applied to all requests for new service large or 
small despite all other considerations. Yet Section 7(a) of 
the Act specifically provides that the Commission must find 
that ‘‘no undue burden”’ will be placed upon the pipeline 
company by the extension of facilities. If, as Petitioner 
contends, the 10¢ formula must apply to all construction, 
including major facilities costing millions of dollars to 
extend service to new areas distant from the pipeline, the 
Commission would be denied the opportunity to weigh the 
facts of the particular case and to exercise its administra- 
tive discretion or judgment. 


(C) The Applicable Court and Commission Decisions Refute 
Petitioner’s Contentions. 
The applicable decisions of the Commission and the 
Courts refute rather than support Petitioner’s contentions 
with respect to the 10¢ formula. 


Petitioner places great emphasis on the Commission’s 
order in Michigan Wisconsin Pipe Ime Company, 9 F.P.C. 
127 (1950) in which the Commission required Michigan 
Wisconsin to construct laterals to certain communities, 
including several communities served by Petitioner in the 
Lower Peninsula of Michigan or to provide a rate adjust- 
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ment if the laterals were constructed and operated by the 
distributing companies. 


In its discussion of that order (Br. 21-22) Petitioner 
seeks to obscure the fact the order dealt with the same 
subject matter as the 10¢ formula, namely, the terms and 
conditions of service to small communities adjacent to the 
pipeline.” That order had nothing to do with the question 
whether Michigan Wisconsin could be required to construct 
extensive new facilities to serve new market areas but was 
limited—as the 10¢ formula is limited—to the minor fa- 
cilities required to serve small communities located adjacent 
to and along the route of the pipeline. 


Petitioner attempts to avoid the point by stating (Br. 
24), that ‘“‘examination of the 1950 decision makes it clear 
that the length of the lateral was not even referred to in 
the Commission’s holding there’’. This statement is some- 
what less than candid. In an earlier decision issued in 1949 
in which the Commission ordered Michigan Wisconsin to 
serve the communities in question the Commission had 
pointed out that (8 F.P.C. 293, 304-5) : 


‘‘The communities which these interveners propose 
to serve with natural gas are situated within relatively 
short distances from the proposed route of Michigan- 
Wisconsin’s pipeline facilities. There is no indica- 
tion that the service requested would not be econom- 
anole feasible. Nor has Michigan-Wisconsin so con- 
tended. 


“The aggregate requirements of the communities 
proposed to be served with natural gas by these three 
interveners is comparatively small and will have no 
great effect on the ability of Michigan-Wisconsin to 
serve those markets for which it here requests au- 
thority. ‘The effect of providing such service on peak 
days will be negligible.”’ 


18 The 1950 Michigan Wisconsin case was decided shortly after Michigan 
Wisconsin first began operations and antedated by some six years the de- 
velopment of the 10¢ formula (R. 1762). 
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Thus, the 1950 Michigan Wisconsin decision dealt with 
service to small communities located a short distance from 
the pipeline, as to which there was no question of economic 
feasibility. Although Petitioner implies that the 10¢ for- 
mula originated in that case, it was developed some six 
years later and does not apply to construction of trans- 
mission facilities into a new area for reasons already stated. 


Petitioner also relies (Br. 22-23) upon Northern Natural 
Gas Company, 11 F.P.C. 174 (1952) and San Juan. Pipe 
Line Co., 9 F.P.C. 170 (1950). Again, however, Petitioner 
neglects the distinction between the requirement that service 
be provided to small communities close to the pipeline and 
the situation presented by a proposal of service to a new 
market area. Both of these cases involved the former situ- 
ation.”® 


Much more closely in point are the Commission’s de- 
cisions in Northern Natural Gas Co., 21 F.P.C. 537 (1959), 
and Northern Natural Gas Company, 22 F.P.C. 164 (1959). 


In the former case, Northern Illinois Gas Company, a dis- 
tribution company serving suburban Chicago, constructed 
138 miles of pipeline to purchase gas from Northern 
Natural at the latter’s transmission line without any rate 
concessions. In the second case, Iron Ranges Natural Gas 
Company was authorized to purchase gas from Northern 
Natural at the regular system rate, although Iron Ranges 
was to construct some 180 miles of pipeline to serve various 
communities and industries under circumstances highly 
analogous to those here involved. 


Petitioner’s only answer to these decisions is that ‘‘no 
assertion of unlawful discrimination was made by Iron 


19 Petitioner’s reliance upon the Northern Natural decision cited above 
emphasizes the untenability of its position. Under Petitioner’s theory, since 
Northern Natural’s policy was to render city gate service to all communities 
served by short laterals off its pipeline, Northern Natural could have been 
ordered to construct whatever transmission facilities were necessary to render 
city gate service to any applicant for service anywhere, whatever the feasibil- 
ity of such service. 
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Ranges and Northern Natural in those cases, and thus, 
the question was neither at issue nor decided by the Com- 
mission in either of the cases’”’ (Br. 29-30). But the ques- 
tion whether particular terms and conditions of service are 
in the public interest or are discriminatory is always be- 
fore the Commission, and the Commission’s Staff and the 
public bodies in the areas to be served are quick to insist 
upon fair treatment in connection with any proposed 
service. 


This point is well illustrated by another highly analogous 
decision. In Trunkline Gas Company, 21 F.P.C. 704, (1959), 
the pipeline company proposed to expand its existing fa- 
cilities north to Tuscola, Dlinois, and to construct a new 
line from Tuscola to the Michigan-Indiana border, where 
it proposed to sell gas to Consumers Power Company for 
transmission and distribution in Michigan. Consumers had 
agreed to bear the entire cost of the expansion of Trunk- 
line’s facilities to Tuscola, as well as the cost of the line 
from Tuscola to the Michigan border. 


However, the Commission’s Staff opposed the imposition 
of all such costs upon Consumers and recommended that 
the costs of expanding Trunkline’s line to Tuscola be 
“rolled in’? while Consumers would bear the costs of the 
line to the Michigan border. The Commission adopted 
this approach, and upon appeal this Court affirmed. Battle 
Creek Gas Company v. Federal Power Commission, —— 
U.S. App. D.C. —, 281 F. 2d 42 (1960). 


The similarity of the cited case to the present situation 
lies in the fact that in both cases the cost of service to a 
single customer would be borne by all customers of the 
pipeline up to a particular point (ie., Tuscola and Meno- 
minee), and from that point on such costs would be borne 
entirely by the single customer.” Referring to this matter, 


20 In addition to bearing the entire cost of Trunkline’s pipeline from Tuscola 
to the Michigan-Indiana border, Consumers of course also bore the entire cost 
of ite own transmission facilities from the border to communities throughout 
Michigan (22 F.P.C. at 706-8). 
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this Court said, through Mr. Justice Reed (281 F. 2d at 
46-47) : 


‘Whatever its virtues, use of a ‘rolled-in’ approach 
alone is not adequate in all situations, particularly 
where some assets are used by the utility solely for the 
benefit of one customer. At some point in every gas 
distribution facility the general system ends and con- 
nective links to the local distributors’ own equipment 
begins. At this point the facility becomes so identified 
with its function as a part of the local distributor’s 
gas plant that it may be unfair to charge its costs to 
all of the customers of the utility. This is particularly 
so where the extent and cost of such segregated facili- 
ties vary greatly among the customers. In such a situa- 
tion the costs of these facilities are commonly charged 
as an ‘incremental’ cost added in to the particular cus- 
tomer’s rate base. Whether the cost of a particular 
facility is more properly treated as a systemic cost 
and rolled-in to the rate base of all of the customers, 
or as a segregated cost to a particular customer, which 
should be treated on an incremental basis, is frequently 
a difficult issue of fact presented to the Commission.”’ 


With respect to this ‘‘difficult question of fact’’ as to the 
division of costs of new facilities among customers of a 
pipeline, this Court further said (281 F. 2d at 46): 


“The role of reviewing courts in passing on the rate 
making methods used by administrative agencies is 
necessarily narrow. These matters are properly for 
the Commission, and its determination is to be dis- 
turbed for only the most basic forms of abuse.”’ 


In sum, Petitioner takes the basically untenable position 
that the same formula used as a simple yardstick in con- 
sidering applications for service to small communities 
adjacent to the pipeline must automatically and inexorably 
be applied to the construction of major new pipeline fa- 
cilities into a new area—that discrimination otherwise re- 
sults. We submit that Section 7(a) of the Act itself, in 
limiting the Commission’s authority to order the con- 
struction of new facilities, draws the very distinction that 
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Petitioner ignores. We submit further that the decisions of 
the Commission and the Courts are uniformly opposed to 
Petitioner’s position, and that plain common sense indicates 
that Petitioner’s position if approved, would excise the 
standard of public convenience and necessity from the Act 
and preclude the Commission from exercising its adminis- 
trative discretion and informed judgment in the light of 
the facts in the record. 


Til. 


THE COMMISSION PROPERLY CONDITIONED ITS SECTION 7(a) ORDER 
TO AVOID THE IMPOSITION OF AN UNDUE BURDEN UPON MICHI- 
GAN WISCONSIN'S CUSTOMERS. 

While the Commission was fully cognizant of the limita- 
tions upon its authority under Section 7(a) of the Act 
to require Michigan Wisconsin to construct facilities into 
the Upper Peninsula, as demanded by Petitioner, the 
Commission nevertheless carefully considered Petitioner’s 
claims of discrimination and the merits of the alternative 
proposals advanced by Petitioner. The Commission found, 
however, that those proposals would impose an undue 
burden upon and would be discriminatory against Michigan 
Wisconsin’s existing customers, whereas the purchase 
of gas by Petitioner at Menominee under the ACQ Rate 
Schedule was economically feasible and would not dis- 
criminate against Petitioner (R. 16,290-3). The basis for 
the Commission’s conclusions was further explained: in its 
order denying rehearing (R. 16,454-63). 


While we have already answered Petitioner’s basic posi- 
tion (Br. 16-17) that it has been subjected to ‘‘unlawful 
discrimination’’, it appears appropriate, in view of a num- 
ber of incorrect statements and implications in Petitioner’s 
brief, to discuss in somewhat greater detail the factual 
basis for the conclusions reached by the Commission. 


Before turning to the Upper Peninsula situation in 
particular, we desire to correct a statement made re- 
peatedly by Petitioner (Br. 5, 8, 12, 15, 16, 18, 20, 30, 32, 33, 
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44, 48) that all of Michigan Wisconsin’s other customers 
receive either city gate service or service from laterals con- 
structed by Michigan Wisconsin under the 10¢ formula. 
The fact is that Michigan Wisconsin’s largest customer 
and affiliate, Michigan Consolidated, does not receive any 
city gate deliveries and must transport the gas it receives 
from Michigan Wisconsin through its own transmission 
lines to Detroit and elsewhere (R. 2802; 2892-3). Simi- 
larly, Wisconsin Power and Light Company receives de- 
liveries from Michigan Wisconsin at three points, from 
which that company transports the gas to some 14 com- 
munities through 128 miles of high pressure lines which it 
owns and operates (R. 568-9). Another customer, Wiscon- 
sin Natural Gas Company serves more than 16 communities 
scattered over a 60 mile wide area through a network of 
lines which it owns and operates (B. 220). Thus, it simply 
is not true that all of Michigan Wisconsin’s other cus- 
tomers receive city gate or 10¢ formula deliveries. 


There is also no merit in Petitioner’s attempt (Br. 35- 


41) to enlist support for its claims of discrimination by 
its references to the fact that the Commission approved 
Michigan Wisconsin’s application to build facilities and 
make city gate deliveries to the communities in central 
Wisconsin. 


It should first be noted that Michigan Wisconsin did 
not utilize the 10¢ formula in connection with the matter 
of service to the communities in central Wisconsin, since 
that project involved substantial facilities and expendi- 
tures which had to be considered on an over-all basis (R. 
1910-11). This is also true of service to the Upper Pen- 


21 While Michigan Consolidated originally agreed to accept deliveries from 
Michigan Wisconsin in western Michigan, many miles from its major 
markets, Michigan Consolidated would prefer to have city gate deliveries by 
Michigan Wisconsin at Detroit and at ench of the many new communities to 
which it has subsequently extended service (B. 2802-05). For example, 
Michigan Consolidated serves Cadillac and Traverse City through = pipeline 
it constrocted extending about 100 miles north from its nearest facilities 
(B. 2897-98). 
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insula (R. 1763-4), but it by no means follows, as Petitioner 
suggests (Br. 35-38), that because city gate service to cen- 
tral Wisconsin was feasible, such service was also feasible 
in the Upper Peninsula. 


In order to obtain the substantial volumes of Canadian 
gas to be purchased from Midwestern as well as the addi- 
tional volumes which should be available in the future, 
jt was necessary to build a large diameter pipeline ex- 
tending from Michigan Wisconsin’s existing system to a 
point of connection with Midwestern ’s pipeline near Marsh- 
field, Wisconsin. The construction of this pipeline would 
provide access to an important new supply of gas for the 
present and future benefit of all of Michigan Wisconsin’s 
customers. This is in sharp contrast to any facilities to 
be built in the Upper Peninsula, which would extend serv- 
ice to a new area but would not provide access to any ad- 
ditional gas supply (R. 1824-5). Since the pipeline to 
Marshfield would traverse the heart of the central Wis- 
consin area it was obviously appropriate for Michigan 
Wisconsin to provide service to communities in the area. 


Moreover, viewed on an over-all project basis, city gate 
service to the central Wisconsin communities was eco- 
nomically feasible. On the basis of its studies, Michigan 
Wisconsin concluded that its proposal to provide that 
service would not result in any increase in the rates to 
its present customers (B. 1824). On the other hand, serv- 
ice to the Upper Peninsula on the basis proposed by Peti- 
tioner would immediately cost Michigan Wisconsin’s other 
customers approximately $1,000,000 a year.” 


Finally, as the record shows and the Commission found, 
the communities to be served in central Wisconsin have 
the stability of well diversified loads, principally of gen- 


220n the basis of total cost of $6,833,144 for Upper Peninsala service 
(94,455,950 for facilities in the Upper Peninsula plus $2,377,194 in increased 
cost of the Waupaca-Menominee line) and annual operating costa of 15% 
of investment, the cost to Michigan ‘Wisconsin’s customers would be more than 


$1,000,000 per year. 
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eral service and space heating customers, whereas the 
Upper Peninsula is a ‘‘one industry’’ project with 66% 
of the estimated firm sales going to one customer—Cleve- 
land Cliffs (R. 16,291-2). The investment by Michigan 
Wisconsin of $4,455,950 in facilities in the Upper Pen- 
insula, as requested by Petitioner, would thus subject 
Michigan Wisconsin and its other customers to substan- 
tial risks which are not involved in the construction of fa- 
cilities to serve the communities in central Wisconsin. 


In this connection, it should be noted that Cleveland 
Cliffs insisted upon the right to terminate its purchases 
during shut-downs caused by strikes and economic or tech- 
nological changes in the steel industry and indicated that 
it could pay no more than 52¢ per Mef in view of the 
cost of competitive fuels (R. 2729-30; 2995-6). Thus, 
Michigan Wisconsin was faced with the strong possibility 
—indeed, the probability—that its facilities in the Upper 
Peninsula would be largely idle for extended periods of 
time and that it would have surplus gas on its system which 
it could only dispose of on a short-term ‘‘dump”’ basis, if at 
all. 


Faced with these conditions, Michigan Wisconsin con- 
cluded that, in fairness to its customers, it should not 
undertake to construct and operate facilities in the Upper 
Peninsula. At the same time, Michigan Wisconsin felt that 
in order to make Upper Peninsula service feasible, its pres- 
ent customers might properly be asked to bear the cost of 
transporting the Upper Peninsula gas to the Menominee 
gateway. This led to the decision to spend some $2,377,194 
in increased pipe costs to make the volumes of gas required 
for Upper Peninsula service available at Menominee. 


23 The fact that Petitioner might be willing to execute a 20-year contract 
with Michigan Wisconsin is hardly ‘‘a short and complete answer’’ to this 
problem (Br, 37-38). Under Michigan Wisconsin’s rate schedules the dis- 
tributing companies are not obligated to pay the commodity charges on any 
gas they do not take and the volumes that they purchase are dependent upon 
the needs of their markets (R. 4537-8). 
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Michigan Wisconsin repeatedly offered to sell the gas 
to Petitioner at Menominee under its system-wide ACQ-1 
Rate Schedule. However, Petitioner rejected the offer 
without even studying the feasibility of service on that 
basis (R. 3150-2; 3335-6). It was under these circum- 
stances that Michigan Wisconsin enlisted the assistance 
of Michigan Consolidated in formulating a feasible project 
for Upper Peninsula service (R. 2832-5). 


Michigan Consolidated’s program proposed to extend to 
the Upper Peninsula the full benefit of Michigan Consoli- 
dated’s large and diversified Lower Peninsula operations. 
To meet the problem presented by Cleveland Cliffs’ in- 
sistence upon the right to terminate deliveries under cer- 
tain circumstances, Michigan Consolidated proposed—and 
Cleveland Cliffs agreed—that the latter would pay a de- 
ficiency charge of 10¢ per Mef on 60% of the annual con- 
tract volume in the event it ceased to purchase gas dur- 
ing the term of the contract (R. 2729-30). This provi- 
sion was intended to afford Michigan Consolidated mini- 
mum compensation for its investment in pipeline facilities 
to serve Cleveland Cliffs (R. 469-70). With respect to 
the surplus gas that would become available from the 
cessation of purchases by Cleveland Cliffs, Michigan Con- 
solidated would take delivery of equivalent volumes of gas 
in the Lower Peninsula and dispose of that gas by sale 
to its industrial customers on an interruptible basis (R. 
470; 2732-5). 


The flat rate of 70¢ per Mef for firm service proposed 
by Michigan Consolidated to Petitioner and Escanaba—and 
accepted by the latter—was eminently fair and reasonable. 
In the first place, that price was required, in conjunction 
with the 52¢ price to Cleveland Cliffs to provide a minimum 
return of 5.63% in the third year to Michigan Consoli- 
dated (R. 2806-07). While Petitioner now blandly as- 
serts that this method of setting rates ‘‘is completely viola- 
tive of all Commission principles and precedents’’ (Br. 28, 
note 16), the plain fact is that since Upper Peninsula serv- 
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ice is absolutely dependent upon the sale to Cleveland 
Cliffs, and since that company would pay no more than 
52¢ per Mecf (R. 2996), the remaining cost of providing 
such service must necessarily be provided by other cus- 
tomers under any proposal (R. 472; 2806-07). Petitioner 
followed exactly the same principles in fixing its own pro- 
posed rates to Escanaba and its other customers in the 
Upper Peninsula (R. 3359-60), and its present comment is 
therefore inexplicable. 


In the second place, the 70¢ rate was based upon the 
low load factor deliveries involved in providing firm serv- 
ice to Petitioner and Escanaba. Since deliveries to Cleve- 
land Cliffs would be at a high load factor, the 70¢ price, 
adjusted for the difference in load factors, would actually 
be the close equivalent of the 52¢ price to be paid by Cleve- 
land Cliffs (R. 2737; 2805). 


Most importantly, Petitioner could purchase gas from 
Michigan Consolidated at the 70¢ rate and could resell 
the gas to consumers at rates 19% to 24% lower than fuel 
oil and 14% to 18% lower than coal (R. 15,397) and could 
earn a rate of return of between 6% and 7% in doing so 
(R. 15,395). Moreover, at these rates, the consumers in 
the Upper Peninsula would still be paying less for natural 
gas than consumers in some of the new markets in central 
Wisconsin, which are, of course, much closer to the source 
of supply (R. 2817). The net of the matter is, therefore, 
that Petitioner demanded a large additional subsidy from 
Michigan Wisconsin’s customers in Wisconsin and else- 
where even though, under Michigan Consolidated’s pro- 
posal, consumers in the Upper Peninsula would be pay- 
ing lower rates than would many of the consumers in 
Wisconsin who would be required to provide the subsidy.™ 


We submit, therefore, that the Commission was fully 
justified, on the record, in concluding that no discrimina- 


24 If Petitioner were successful in its efforts to obtain a subsidy it did not 
plan to share the benefits with Escanaba which it planned to charge 70¢ per 
Mef even if the Commission accepted its ACQ or DCQ proposals (BR. 3401-3). 
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tion against Petitioner results from the requirement that, 
if Petitioner desires to serve the Upper Peninsula, it 
must purchase gas from Michigan Wisconsin at Menominee 
at the generally applicable ACQ-1 Rate Schedule. The 
record also fully supports and justifies the Commission’s 
further conclusion that Petitioner’s ACQ and DCQ pro- 
posals would result in an undue burden upon and discrimi- 
nation against Michigan Wisconsin’s other customers. 


Petitioner’s so-called ‘“DCQ’’ proposal has all of the 
infirmities of the ACQ proposal which we have already 
pointed out, and a number of others in addition. In the 
first place, since the acknowledged purpose of the DCQ 
proposal is to provide benefits to Petitioner equivalent to 
those that would accrue if Michigan Wisconsin built the 
additional facilities demanded by Petitioner (Br. 41), the 
same subsidy on the part of Michigan Wisconsin’s other 
customers is involved under both proposals. 


In the second place, the DCQ proposal is completely 
incompatible with Michigan Wisconsin’s existing rate 
structure and method of operation. Michigan Wisconsin 
operates large underground storage fields in order to pro- 
vide maximum winter deliveries for space heating and 
other domestic uses. In order to permit the build-up of 
gas in storage during the summer, Michigan Wisconsin’s 
tariff (the ACQ-1 Rate Schedule) limits the annual volume 
to which each customer is entitled to 180 times its maxi- 
mum daily entitlement.” 


Under its DCQ proposal, Petitioner would require the 
insertion of a special rate schedule in Michigan Wiscon- 


25 Petitioner’s statement that this tariff provision is ‘‘unusual in the indus- 
try’? (Br. 17, note 7) is erroneous. Petitioner fails to point out that this tariff 
provision reflects the fortunate circumstance that Michigan Wisconsin operates 
large underground storage fields which enable it to meet space heating loads 
of its customers which would otherwise require the construction of equivalent 
pipeline capacity at a cost of several hundreds of millions of dollars (B. 
3904) and much higher rates. Tariffs of other pipelines fortunate enough 
to have storage contain comparable provisions designed to permit the operation 
of their storage facilities. 
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sin’s tariff under which Petitioner alone would be author- 
ized to purchase an annual volume 365 times its maximum 
daily quantity (R. 3263). By application of the demand 
and commodity charges in the ACQ Rate Schedule to the 
greater volumes of gas which it would be entitled to pur- 
chase under the DCQ Rate Schedule, Petitioner’s average 
cost of gas would be reduced to 37.5¢ per Mef as against 
42.33¢ per Mef for Michigan Wisconsin’s other customers 
(R. 3235). This, obviously, would result in discrimination 
against such other customers, both because they could not 
earn the lower rate by increasing their purchases of gas 
and because they could not obtain equivalent quantities 
of gas. 

Third, Petitioner’s asserted justification for the rate 
differential is the fact that it would not be receiving city 
gate deliveries. However, on that basis Michigan Con- 
solidated and several of the larger customers in Wiscon- 
sin would be entitled to the same differential in rates as 
Petitioner (R. 220; 568-9; 2802). More importantly, there 


simply is not enough annual gas available (over and above 
Michigan Wisconsin’s storage requirements) to permit 
such customers to purchase their maximum daily quantity 
365 days a year. Petitioner’s proposal, accordingly, would 
impair Michigan Wisconsin’s ability to meet the winter 
space heating demands of its customers. 


Fourth, the industrial loads which Petitioner assumes 
it would serve under its DCQ proposal simply do not exist. 
By taking 365 times its maximum daily quantity, Petitioner 
would have to make large interruptible sales during off-peak 
periods (R. 3156-7). For reasons fully developed in the 
record, it would simply be impossible for Petitioner to dis- 
pose of the volumes of interruptible gas involved, most of 
which would have to displace coal (see, e.g., R. 3156-59; 
3036-37). Significantly, Petitioner had no contracts or com- 
mitments with respect to any of these interruptible sales. 

Finally, Petitioner argues that ‘‘the Commission failed 
to discharge its responsibility not to permit unlawful dis- 
crimination’’ because it did not devise some proposal of 
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its own to eliminate the alleged discrimination (Br. 45- 
46). Petitioner then contends that the Commission erred 
in rejecting Petitioner’s third proposal, submitted in its 
petition for rehearing, under which Michigan Wisconsin 
would have been required to invest $2,493,000 in addi- 
tional facilities in the Upper Peninsula, rather than the 
$4,455,950 previously demanded by Petitioner under its 
ACQ proposal (Br. 47-49). 


The answer to these contentions is, of course, that the 
Commission found that no discrimination exists in a sale 
to Petitioner at Menominee, and that the extension of 
Michigan Wisconsin’s facilities beyond Menominee or the 
granting of rate concessions to Petitioner would be unfair 
to Michigan Wisconsin’s other customers. Certainly the 
Commission was under no duty to devise or to accept pro- 
posals to eliminate discrimination when it specifically found 
that there was no discrimination. Moreover, the Commis- 
sion, in its order denying rehearing, fully considered Pe- 
titioner’s third proposal and found it subject to the 


same basic objections as Petitioner’s prior proposals (RB. 
16,455-6). 


Petitioner has presented its arguments in this Court as 
though the questions of discrimination, undue burden and 
public convenience and necessity were to be decided de 
novo by this Court. We have submitted answering argu- 
ments on the same basis, so that the Court may be fully 
informed as to the factual basis of the Commission’s action. 


We need only suggest, however, that questions of undue 
burden and discrimination involve, to a unique degree, the 
exercise of judgment and discretion lodged in the Com- 
mission by the Natural Gas Act. It was with regard to 
such matters that this Court recently said: 


‘cThese matters are properly for the Commission, 
and its determination is to be disturbed for only the 
most basic forms of abuse.’’ ** 


26 Battle Creek Gas Company v. Federal Power Commission, —— U.S. App. 
D.C. ——; 281 F. 2d 42, 46 (1960). 
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sin’s tariff under which Petitioner alone would be author- 
ized to purchase an annual volume 365 times its maximum 
daily quantity (R. 3263). By application of the demand 
and commodity charges in the ACQ Rate Schedule to the 
greater volumes of gas which it would be entitled to pur- 
chase under the DCQ Rate Schedule, Petitioner’s average 
cost of gas would be reduced to 37.5¢ per Mef as against 
42.33¢ per Mef for Michigan Wisconsin’s other customers 
(R. 3235). This, obviously, would result in discrimination 
against such other customers, both because they could not 
earn the lower rate by increasing their purchases of gas 
and because they could not obtain equivalent quantities 
of gas. 

Third, Petitioner’s asserted justification for the rate 
differential is the fact that it would not be receiving city 
gate deliveries. However, on that basis Michigan Con- 
solidated and several of the larger customers in Wiscon- 
sin would be entitled to the same differential in rates as 
Petitioner (R. 220; 568-9; 2802). More importantly, there 


simply is not enough annual gas available (over and above 
Michigan Wisconsin’s storage requirements) to permit 
such enstomers to purchase their maximum daily quantity 
365 days a year. Petitioner’s proposal, accordingly, would 
impair Michigan Wisconsin’s ability to meet the winter 
space heating demands of its customers. 


Fourth, the industrial loads which Petitioner assumes 
it would serve under its DCQ proposal simply do not exist. 
By taking 365 times its maximum daily quantity, Petitioner 
would have to make large interruptible sales during off-peak 
periods (R. 3156-7). For reasons fully developed in the 
record, it would simply be impossible for Petitioner to dis- 
pose of the volumes of interruptible gas involved, most of 
which would have to displace coal (see, e.g., R. 3156-59; 
3036-37). Significantly, Petitioner had no contracts or com- 
mitments with respect to any of these interruptible sales. 

Finally, Petitioner argues that ‘‘the Commission failed 
to discharge its responsibility not to permit unlawful dis- 
crimination’? because it did not devise some proposal of 
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its own to eliminate the alleged discrimination (Br. 45- 
46). Petitioner then contends that the Commission erred 
in rejecting Petitioner’s third proposal, submitted in its 
petition for rehearing, under which Michigan Wisconsin 
would have been required to invest $2,493,000 in addi- 
tional facilities in the Upper Peninsula, rather than the 
$4,455,950 previously demanded by Petitioner under its 
ACQ proposal (Br. 47-49). 


The answer to these contentions is, of course, that the 
Commission found that no discrimination exists in a sale 
to Petitioner at Menominee, and that the extension of 
Michigan Wisconsin’s facilities beyond Menominee or the 
granting of rate concessions to Petitioner would be unfair 
to Michigan Wisconsin’s other customers. Certainly the 
Commission was under no duty to devise or to accept pro- 
posals to eliminate discrimination when it specifically found 
that there was no discrimination. Moreover, the Commis- 
sion, in its order denying rehearing, fully considered Pe- 
titioner’s third proposal and found it subject to the 


same basic objections as Petitioner’s prior proposals (R. 
16,455-6). 


Petitioner has presented its arguments in this Court as 
though the questions of discrimination, undue burden and 
public convenience and necessity were to be decided de 
novo by this Court. We have submitted answering argu- 
ments on the same basis, so that the Court may be fully 
informed as to the factual basis of the Commission’s action. 


We need only suggest, however, that questions of undue 
burden and discrimination involve, to a unique degree, the 
exercise of judgment and discretion lodged in the Com- 
mission by the Natural Gas Act. It was with regard to 
such matters that this Court recently said: 


‘“<These matters are properly for the Commission, 
and its determination is to be disturbed for only the 
most basic forms of abuse.’’ 


26 Battle Creek Gas Company v. Federal Power Commission, —— U.S. App. 
D.C. ——; 281 F. 2d 42, 46 (1960). 
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Moreover, since the issues posed in the proceeding be- 
fore the Commission involve public convenience and neces- 
sity, the Supreme Court’s statement in Interstate Com- 
merce Commission v. Parker, 326 U.S. 60, 65 (1945) is par- 
ticularly pertinent: 


«¢Publie convenience and necessity is not defined by 
the statute. The nouns in the phrase possess conno- 
tations which have evolved from the half-century ex- 
perience of government in the regulation of transpor- 
tation. *° * * The purpose of Congress was to leave 
to the Commission authoritatively to decide whether 
additional motor service would serve public conven- 
jence and necessity. [Citation] This, of course, gives 
administrative discretion to the Commission, cf. Mc- 
Lean Trucking Co. v. United States, 321 U.S. 67, 87- 
88, to draw its conclusion from the infinite variety of 


circumstances which may occur in specific instances. 
@ @ 699 


Oklahoma Natural Gas Company v. Federal Power Com- 
mission, 103 U.S. App. D.C. 256, 257 F. 2d 634 (1958) is 
equally apposite. There, this Court said: 


“The granting or denial of a certificate of public 
convenience and necessity is a matter peculiarly within 
the discretion of the Commission” (257 F. 2d at 639). 


This Court then quoted with approval the statement of 
the Tenth Circuit Court of Appeals that: 


“‘Just as the Commission has authority to impose 
conditions upon the issuance of a certificate so, too, 
it has authority to refuse to impose conditions’’ (Jd. at 
639-40). 


The Court then concluded: 


“Tt is obvious that the plain congressional mean- 
ing is to vest the Commission with the discretion to 
attach terms, including rate conditions. It is fitting 
that there should be this discretion and, in the ab- 
sence of an abuse of that discretion, courts should not 
interfere. We find no such abuse here”’ (Id. at 640). 
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In this case the Commission, having weighed all the 
factors surrounding service to the Upper Peninsula, found 
that it was necessary and desirable in the public interest to 
direct Michigan Wisconsin to deliver gas to Petitioner at 
Menominee at the system rate; that no discrimination either 
for or against Petitioner or Michigan Wisconsin’s other 
customers would result therefrom; and that the adoption 
of Petitioner’s proposals would place an undue burden upon 
Michigan Wisconsin and its other customers. The record 
amply supports those determinations. Indeed, Petitioner 
nowhere contends that the Commission abused its discretion 
or acted without substantial evidence. 


CONCLUSION 


The petition for review is thus without merit and the 
order of the Commission should be affirmed. 


Respectfally submitted, 


Cuaztes V. SHANNON 

Louis Friax 
May, Shannon and Morley 
1700 K Street, N. W. 
Washington 6, D. C. 

Attorneys for Intervenor, 
Michigan Wisconsin Pipe 
Line Company 


October 31, 1960. 
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APPENDIX 


The pertinent provisions of Section 7 of the Natural Gas 
Act are: 


EXTENSION OF FACILITIES ; ABANDONMENT OF SERVICE 


Sec. 7. (a) Whenever the Commission, after notice and 
opportunity for hearing, finds such action necessary or 
desirable in the public interest, it may by order direct a 
natural-gas company to extend or improve its transpor- 
tation facilities, to establish physical connection of its 
transportation facilities with the facilities of, and sell 
natural gas to, any person or municipality en: or 
legally authorized to engage in the local distribution of 
natural or artificial gas to the public, and for such pur- 
pose to extend its transportation facilities to communi- 
ties immediately adjacent to such facilities or to territory 
served by such natural-gas company, if the Commission 
finds that no undue burden will be placed upon such 
natural-gas company thereby: Provided, That the Com- 


mission shall have no authority to compel the enlarge 
ment of transportation facilities for such purposes, or to 
compel such natural-gas company to establish physical 
connection or sell natural gas when to do so would impair 
its ability to render adequate service to its customers. 
[52 Stat. 824 (1938) ; 15 U. S. C. § 717£ (a)] 


* e e . * s s s * . 

(c) No natural-gas company or person which will be 
a natural-gas company upon completion of any proposed 
construction or extension shall engage in the transporta- 
tion or sale of natural gas, subject to the jurisdiction of 
the Commission, or undertake the construction or exten- 
sion of any facilities therefor, or acquire or operate any 
such facilities or extensions thereof, unless there is in 
force with respect to such natural-gas company a certifi- 
cate of public convenience and necessity issued by the 
Commission authorizing such acts or operations. Pro- 
vided, however, That if any such natural-gas company or 
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predecessor in interest was bona fide engaged in trans- 
portation or sale of natural gas, subject to the jarisdic- 
tion of the Commission, on the effective date of this 
amendatory Act, over the route or routes or within the 
area for which application is made and has so operated 
since that time, the Commission shall issue such certifi- 
cate without requiring further proof that public conven- 
ience and necessity will be served by such operation, and 
without further proceedings, if application for such cer- 
tificate is made to the Commission within ninety days 
after the effective date of this amendatory Act. Pending 
the determination of any such application, the continuance 
of such operation shall be lawful. 


In all other cases the Commission shall set the matter 
for hearing and shall give such reasonable notice of the 
hearing thereon to all interested persons as in its judg- 
ment may be necessary under rules and regulations to be 
prescribed by the Commission; and the application shall be 


decided in accordance with the procedure provided in 
subsection (e) of this section and such certificate shall 
be issued or denied accordingly: Provided, however, That 
the Commission may issue a temporary certificate in cases 
of emergency, to assure maintenance of adequate service 
or to serve particular customers, without notice or hear- 
ing, pending the determination of an application for a 
certificate, and may by regulation exempt from the re- 
quirements of this section temporary acts or operations for 
which the issuance of a certificate will not be required in 
the public interest. [52 Stat. 825 (1938), as amended, 56 
Stat. 83 (1942); 15 U.S. C. § 717£ (¢)] 


(d) Application for certificates shall be made in writing 
to the Commission, be verified under oath, and shall be in 
such form, contain such information, and notice thereof 
shall be served upon such interested parties and in such 
manner as the Commission shall, by regulation, require. 
[56 Stat. 84 (1942) ;15 U.S. C. § 717£ (d)] 
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(e) Except in the cases governed by the provisos con- 
tained in subsection (c) of this section, a certificate shall 
be issued to any qualified applicant therefor, authorizing 
the whole or any part of the operation, sale, service, con- 
struction, extension, or acquisition covered by the applica- 
tion, if it is found that the applicant is able and willing 
properly to do the acts and to perform the service pro- 
posed and to conform to the provisions of the Act and the 
requirements, rules, and regulations of the Commission 
thereunder, and that the proposed service, sale, operation, 
construction, extension, or acquisition, to the extent author- 
ized by the certificate, is or will be required by the present 
or future public convenience and necessity; otherwise such 
application shall be denied. The Commission shall have 
the power to attach to the issuance of the certificate and to 
the exercise of the rights granted thereunder such reason- 
able terms and conditions as the public convenience and 
necessity may require. [56 Stat. 84 (1942); 15 U. S. C. 
§ 717£ (e)] 


(f) The Commission, after a hearing had upon its own 
motion or upon application, may determine the service 
area to which each authorization under this section is to 
be limited. Within such service area as determined by the 
Commission a natural-gas company may enlarge or extend 
its facilities for the purpose of supplying increased market 
demands in such service area without further authorization. 
[56 Stat. 84 (1942); 15 U.S.C. § 717f (f)] 


(g) Nothing contained in this section shall be construed 
as a limitation upon the power of the Commission to grant 
certificates of public convenience and necessity for service 
of an area already being served by another natural-gas 
company. [56 Stat. 84 (1942); 15 U.S. C. § 717£ (g)] 


(h) When any holder of a certificate of public convenience 
and necessity cannot acquire by contract, or is unable to 
agree with the owner of property to the compensation to be 
paid for, the necessary right-of-way to construct, operate, 
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and maintain a pipe line or pipe lines for the transportation 
of natural gas, and the necessary land or other property, 
in addition to right-of-way, for the location of compressor 
stations, pressure apparatus, or other stations or equipment 
necessary to the proper operation of such pipe line or pipe 
lines, it may acquire the same by the exercise of the right 
of eminent domain in the district court of the United States 
for the district in which such property may be located, or in 
the State courts. The practice and procedure in any action 
or proceeding for that purpose in the district court of the 
United States shall conform as nearly as may be with the 
practice and procedure in similar action or proceeding 
in the courts of the State where the property is situ- 
ated: Provided, That the United States district courts 
shall only have jurisdiction of cases when the amount 
claimed by the owner of the property to be condemned ex- 
ceeds $3,000. [61 Stat. 459 (1947); 15 U. S. C. § 717f (h)] 
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REPLY BRIEF FOR PETITIONER 


STATEMENT 


Before addressing ourselves to the legal arguments 
advanced by the Commission and Mich Wis in their 
respective briefs, it is necessary to correct certain mis- 
statements of fact which the Commission and Mich Wis 
have employed in an effort of unusual intensity to cast 
Michigan Gas in an unfavorable light. 
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Seeking to divert attention from the unlawful discrimina- 
tion practiced against Michigan Gas and the Upper 
Peninsula consumers, the Commission and Mich Wis have 
attempted, in their respective briefs, to portray Michigan 
Gas as merely a seeker of special concessions—an appel- 
lant which, out of sheer perverseness, has refused to accede 
to Mich Wis’ ‘“‘eminently reasonable”? proposal to sell 
natural gas for the Upper Peninsula to its sister company, 
Consolidated, which would, in turn, resell the gas to Michi- 
gan Gas for resale in seven communities and itself sell gas 
directly to the City of Escanaba and Cleveland Cliffs. At 
the same time, the Commission and Mich Wis have pictured 
Consolidated as a gallant knight moving into the breach 
to make natural gas a reality for the Upper Peninsula. 
But to do this, the Commission and Mich Wis have had to 
ignore fact and present total fiction. 

First, it is asserted that Mich Wis turned away from 
Michigan Gas and turned to its sister company, Con- 
solidated, to develop a plan for service to the Upper 
Peninsula only after Mich Wis had despaired of evolving 
a mutually satisfactory arrangement with Michigan Gas 
for service to the Upper Peninsula (FPC Br., pp. 2, 3; 
MW Br., p. 6). Uncontroverted evidence shows that at all 
times during the negotiations between Michigan Gas and 
Mich Wis there had been complete agreement that Mich Wis 
would construct the branch line from Menominee into the 
Upper Peninsula and would provide high load factor, city 
gate service to Michigan Gas for all the natural gas 
requirements of the Upper Peninsula under a DCQ or con- 
ventional demand-commodity type of rate schedule (R. 3302, 
3303). 

The only real area of controversy in the negotiations was 
with regard to price (R. 3303). Mich Wis originally 
demanded an average rate of 52 cents per Mef (R. 3303), 
but after considerable negotiation, offered to sell the gas 
to Michigan Gas at an average rate of 46 cents per Mef. 
Before Michigan Gas could convey its acceptance of the 
46-cent offer, however, Mich Wis, without explanation, 
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suddenly reneged on the offer (R. 3303-3304). Only this 
abrupt withdrawal, on the very verge of successful consum- 
mation of the negotiations, precluded a final agreement. 
Thus, the real facts are that had Mich Wis sincerely 
wished to reach an agreement with Michigan Gas there 
was no obstacle thereto and consequently no reason for 
the injection of Mich Wis’ affiliate, which had never evi- 
denced the slightest interest or concern for the Upper 
Peninsula (R. 3304), with an uneconomic and unlawfully 
discriminatory proposal. 

Second, it is asserted that Mich Wis was compelled to 
turn to its sister company because the Commission had 
directed Mich Wis in Opinion No. 316 (American Loutsiana 
Pipe Line Co., et al., 20 FPC 575 (1958)), to include service 
to the Upper Peninsula in any new application filed by 
it, thereby imposing pressure upon it to evolve a plan of 
service to that area (FPC Br., p. 2; MW Br., p. 6). This 
claim at one point in the briefs is contradicted by the 
Commission’s own concession at another (FPC Br., p. 2; 
see also R. 16293) that there was no such direction in 
Opinion No. 316. The Commission merely expressed the 
hope that provision for service to the Upper Peninsula 
would be included in any new applications (20 FPC, at 
593). Moreover, Mich Wis’ own actions clearly belie these 
allegations of compulsion. 

These are the facts: Opinion No. 316 denied all appli- 
cations and directed the parties ‘‘that intend to file new 
applications for certificates of public convenience and 
necessity authorizing the natural-gas service which is the 
subject matter of these proceedings," (to) state their intent 
in writing filed with the Commission within 10 days of 
the date of issuance of this order.’? (20 FPC at 614). 
Thereafter, on November 4, 1958, Mich Wis advised the 


1Gervice to the Upper Peninsula had not been proposed either by Mich 
Wis or Midwestern Gas Transmission Company, competing applicants for the 
Wisconsin River Valley market in the prior proceeding terminated by Opinion 
No. 316, Michigan Gas intervened to require such service. But Mich Wis and 
Midwestern stated they would file an application for service to the Upper 
Peninsula only if first certificated to serve the areas for which they were 
competing. 
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Commission that it would file a new application to serve 
the Wisconsin River Valley market from Marshfield east 
to Appleton and north from Waupaca to Menominee. It 
did not include the Upper Peninsula, stating instead that 
it would file an application to serve that area only if it 
received a certificate to serve the Wisconsin River Valley 
market. Despite protests by Michigan Gas to Mich Wis 
and the Commission at this omission of service to the 
Upper Peninsula, Mich Wis on December 4, 1958, filed a 
new application in Docket No. G-17180 ignoring the Upper 
Peninsula and providing for service only as originally 
indicated.” 

Thus, the effort to explain the injection of the sister 
company, with the unlawful discriminatory proposal, as 
the product of pressure to comply with a Commission 
directive just does not hold water. Moreover, neither pres- 
sure nor directive—had they existed—could explain why 
the proposal to provide service to the Upper Peninsula 
through the sister company did not provide for construc- 
tion by Mich Wis of some part of the branch line from 
Menominee—which in negotiations with Michigan Gas, 
Mich Wis had at all times theretofore proposed to build 
in its entirety—in accordance with its established branch 
line extension practice and policy. 

Nor could pressure or directive explain a proposal to 
provide service to the Upper Peninsula through a sister 
company which precluded the development of the economic 
potential of the Upper Peninsula market, raided Michigan 
Gas’ franchised market areas, barred the sale of off-peak 
gas to industrial markets, and prevented the economic use 
of Michigan Gas’ distribution facilities (R. 3309, 3310-11, 
3368). 

In short, neither pressure nor directive could explain a 
proposal which had the effect of relieving Michigan Gas 
of gas, of markets, and of an economically feasible project 
(R. 3309). 


2Mich Wis’ application in Docket No. G-17180 was not pressed and was 
replaced by Mich Wis’ filing in tho instant case after it had arranged to 
purchase Canadian gas from Midwestern. 
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ARGUMENT 


L THIS COURT MAY PROPERLY REVERSE THE COMMISSION'S 
ORDERS WITH DIRECTIONS THAT GAS FOR THE UPPER 
PENINSULA BE DELIVERED TO MICHIGAN GAS UNDER 
EITHER THE ACQ OR DCQ PROPOSAL 

As its first point in support of its orders, the Commis- 
sion claims that Michigan Gas’ request, that the case be 
remanded to the Commission with directions to enter an 
order directing Mich Wis to deliver gas to Michigan Gas 
under the ACQ or DCQ proposal, improperly asks this 
Court to exercise a nonjudicial function beyond its power. 
In view of the prominence given this contention, it would 
appear that the Commission is arguing that the mere 
making of a request having such alleged consequences con- 
stitutes valid reason in and of itself for dismissing the 
petition for review. 

Apart from the fact that the Commission cites no judicial 
precedent for such a result and in fact there is none, we 
have established that in the instant case, the relief requested 
is fully justified and involves no invasion of the administra- 
tive function. Our main brief amply demonstrates (1) that 
the Commission’s order here results in unlawful discrimina- 
tion against Michigan Gas and the consumers in the Upper 
Peninsula (Main Br. at pp. 17-26) and (2) that either 
the ACQ or DCQ proposal constitutes an appropriate 
means for eliminating that discrimination (Main Br. at 
pp. 30-45). 

Despite the fact that in such circumstances the propriety 
of the relief requested appears clear, we went on in our 
main brief to point out that assuming arguendo that the 
Commission properly rejected these alternative proposals 
as unduly tipping the balance in favor of Michigan Gas 
and the consumers in the Upper Peninsula,* the Commis- 


3In view of the Commission’s repeated insistence that Michigan Gas is 
secking ‘‘special concessions’? as against Mich Wis’ other customers, it is 
important to repeat here that Michigan Gas is not seeking special concessions, 
but rather is interested only in obtaining the same treatment as other Mich 
Wis customers and the climination of the discrimination inherent in the 
Commission’s orders. 
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sion, nevertheless, had a responsibility under the Natural 
Gas Act to eliminate the unlawful discrimination. Hence, 
as pointed out in the dissent of Commissioner Connole 
(R. 16467), the Commission erred in failing to take 
appropriate steps to discharge this responsibility. Should 
the Court so conclude, a remand to the Commission for 
further proceedings may be appropriate. 

In elaboration of its thesis, the Commission claims that 
the relief requested should not be granted since, according 
to the Commission, there are questions with regard to the 
ACQ and DCQ proposals not yet passed upon by the Com- 
mission. As to the DCQ proposal, the primary contention 
is that the Commission has not considered an objection 
as to the adequacy of notice with regard thereto (FPC Br., 
pp. 14-15). Both the objection and the attempt to 
resurrect it at this time are wholly without substance. 
Michigan Gas’ petition for leave to intervene fully 
advised that it was seeking service for the Upper Peninsula 
under ‘‘a conventional contract demand rate schedule’’ 
(see R. 15935), such as is embodied in the DCQ proposal. 
Moreover, when Mich Wis objected to the receipt of evi- 
dence with regard to this proposal, the Examiner overruled 
the objection (R. 3209; See also, R. 1781-1792). No appeal 
on this ruling was taken to the Commission, and thereafter 
those participating in the hearing (including the Commis- 
sion’s staff, Mich Wis and its other customers) had ample 
opportunity to explore the various aspects thereof, with 
the result that, although Mich Wis in oral argument be- 
fore the Commission sought to raise the point (R. 3906),* 
the Commission did not regard the matter of sufficient 
consequence even to mention it in its opinion. 

As to the ACQ proposal, the Commission urges that 
it has not yet passed on the question whether under Section 
7(a) of the Act, it had ‘‘authority to require Michigan 
Wisconsin to construct the facilities involved’’.* This, 


$a The pertinent excerpt from the oral argument is reproduced as Appendix 
A to this brief. 


4In contrast, Mich Wis’ brief is largely predicated on the thesis that the 
Commission’s order was based on Section 7(a). As the Commission did not 
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however, does not require a remand since Section 7 (a) 
is clearly not involved here, and even if it were, the ques- 
tion of the proper construction of that Section being one 
of law, may be decided by this Court without reference to 
the Commission. 

That Section 7(a) is not here involved becomes clear, 
we submit, when it is remembered that (1) Mich Wis’ 
application here expressly proposed to provide service to 
the Upper Peninsula® and (2) Michigan Gas did not apply 
for service under Section 7(a). Rather, Michigan Gas, as an 
existing customer of Mich Wis,’ intervened in opposition to 
the terms and conditions on which Mich Wis proposed to 
provide service to Michigan Gas in another area, the Upper 
Peninsula (R. 1783). Hence, there is no question here 
as to an extension of service contrary to the wishes of 
the pipeline; rather the question concerns the terms and 
conditions on which to authorize a service proposed by the 
pipeline to an existing customer and as to such question, 
Section 4(b) prohibiting unlawful discrimination, not the 
proviso in Section 7(a), is controlling.’ 
rely on Section 7(a), settled principles precluded reliance on that Section now. 
See, ¢.g., S.E.C. v. Chenery Corp., 318 U.S, 80, 88 (1943). 

In this connection, it bears mention that both the Commission and Mich 


Wis implicitly recognize the complete irrelevance of Section 7(a) as far as 
the DCQ proposal is concerned. 


5 Section 7(a) has reference only to situations where the natural gas com- 
pany has not proposed to serve the market and a distribution company has 
filed an application under that Section. In such circumstances, the Commis- 
sion is authorized to direct the natural gas company to provide the service 
if the requirements of the Section are met. 


6 Michigan Gas had a two-fold interest in the proceeding. One, as an 
existing customer, it sought additional volumes of gas, which Mich Wis pro- 
posed to provide, for Michigan Gas’ existing natural gas market areas in 
southwestern Michigan. Sccond, as an existing customer of Mich Wis and 
as the only distributor of manufactured gas in the Upper Peninsula franchised 
to provide natural gas service, it sought to have the service proposed by 
Mich Wis made available to the Upper Peninsula on nondiscriminatory terms 
and conditions. 


7 The proviso of Section 7(a) is as follows: 


Provided, That the Commission shall have no authority to compel the 
enlargement of transportation facilities for such purposes, or to compel 
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Moreover, apart from the doubtful validity of the 
limited reading of Section 7(a) contained in Central West 
Utilities Co. v. Federal Power Commission, 247 F. 2d 306 
(C.A. 3, 1957) (compare Michigan Consolidated Gas Co. v. 
Federal Power Commission, C.A.D.C. No. 14975, et al., 
decided April 29, 1960, slip opinion p. 31, footnote 46), the 
fact is that Section 7(a) affirmatively authorizes the Com- 
mission to order a natural gas company to ‘extend its 
transportation facilities’ to “territory served by such 
natural-gas company’’ as well as ‘to communities im- 
mediately adjacent to such facilities’’. Consequently, even 
if there were a question here as to the Commission 
requiring Mich Wis to provide service to the Upper 
Peninsula, there is, we submit, ample authority in the Com- 
mission to direct such service.* 


Il. THE COMMISSION’S ORDERS SHOULD BE REVIEWED AND 
REVERSED BY THIS COURT 


The Commission argues, in effect that this Court is with- 
out jurisdiction to consider the question here involved, 


since, according to the Commission, ‘‘whether ‘undue 
discrimination’ will or will not come about is a question 
of fact and judgment for the Commission’? (FPC Br., 
p. 16).° 


such natural gas company to establish physical connection or sell natural 
gas when to do so would impair its ability to render adequate service 
to its customers. 


The proviso, it should be noted, refers to ‘‘enlargement’’ of facilities (ic., 
increase in its carrying capacity)—not to extension thereof which is affirma- 
tively authorized. As for impairment of Mich Wis’ ability to render adequate 
service to its customers, the Commission made no finding that service to the 
Upper Peninsula would have such effect. It could not, because the record 
would not support such a finding. 


8 Significantly, the Commission did not find nor does Mich Wis now claim 
(see MW Br., p. 24) that the providing of service to the Upper Peninsula 
under the ACQ proposal would impose an undue burden upon Mich Wis. See, 
also, infra, pp. 17, 21-22. 


9 This Court is, of course, familiar with the Commission’s consistent efforts 
to insulate its actions from judicial review and its unseemly attacks on the 
competence of the courts (FPC Br. p. 15) to review its determinations, See 
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The Commission’s argument goes much too far. Even 
the cases cited by the Commission recognize that its 
findings as to undue discrimination are not free from 
judicial review, as the Commission would now have it. 
To the contrary, the Third Circuit’s opinion in Michigan 
Consolidated Gas Co. v. Federal Power Commission, 203 
FP. 2d 895, 901 (FPC Br., pp. 20-21) makes it clear that that 
Court fully reviewed the Commission’s finding of no undue 
discrimination, and went on to sustain the finding only after 
the Court had convinced itself as to the soundness of the 
Commission’s conclusion. The other cases cited by the 
Commission also recognize that the Commission’s action is 
open to judicial scrutiny. Thus, in Battle Creek Gas Co. 
v. Federal Power Commission, — U.S. App. D.C. —, 281 
F. 2d 42, 46 (1960), which, incidentally, did not pass upon 
the unlawful discrimination question raised, this Court held, 
with regard to the rolling-in of costs that the Commission’s 
«determination is to be disturbed for only the most basic 
forms of abuse’’ (see FPC Br., pp. 17-18). 

What the Commission would gloss over is the fact that 
its action here constitutes such a basic form of abuse. The 
order here involved clearly provides that Michigan Gas 
should take gas for the Upper Peninsula from the pipeline 
at Menominee, leaving Michigan Gas to bear the burden 
of the full costs of constructing and operating the branch 
line necessary to bring gas into that area. Equally 
clearly the order requires Michigan Gas to pay for such 
supply the same rate paid by Mich Wis’ other customers 
for service at the city gate or at the terminus of a branch 
line built by Mich Wis in accordance with its established 
branch line extension policy and practice. In Michigan 
Wisconsin Pipe Line Co., 9 F.P.C. 127 (1950), the Com- 
mission has long since ruled that unlawful discrimination 
results where a purchaser receiving service at the pipeline 
is required to pay the same rate as that paid by pur- 


do 
Memorandum filed by the Court on July 11, 1960, in Michigan Consolidated 
Gas Company, et al, v. Federal Power Commission, C.A.D.C. Nos, 14975, et al., 
cece US. App. D.C. cep cece eee Be Od ce eey eee 
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chasers receiving city-gate service. Since the Commission’s 
order here would impose the precise terms of service which 
the Commission itself had earlier held to be unlawful 
discrimination in the 1950 Michigan Wisconsin case, plainly 
inherent in the order is a ‘‘basic form of abuse’’. In these 
circumstances, the Commission’s order is not only review- 
able, but must be reversed. 

The Commission (FPC Br., pp. 22-23) suggests that 
unlawful discrimination does not exist here because Con- 
solidated, Mich Wis’ sister company, receives its gas at 
the Woolfolk Station adjacent to its vast underground 
storage facilities and subsequently transports it 120 miles 
over its own lines to its principal markets in the Detroit 
area, (See, also, MW Br., p. 36). But the same situation 
existed at the time of the 1950 Michigan Wisconsin case, 
and, in addition, to then pointing out that the deliveries to 
Consolidated were ‘‘at the points requested by Michigan 
Consolidated’? (9 F.P.C. at 184) as Mich Wis now concedes 
(MW Br., p. 36, fn. 21), the Commission there explicitly 
ruled that unlawful discrimination resulted from providing 
pipeline service to nonaffiliated companies under the same 
rate paid by other customers for city-gate service (9 F.P.C. 
at 135). 

In the same vein, Mich Wis argues that other of its 
customers (Wisconsin Power and Light Company and 
Wisconsin Natural Gas Company) as well as Consolidated 
pay the ACQ rate without receiving service at the city 
gate or at the terminus of a branch line constructed under 
the 10-cent formula (MW Br., p. 36). However, Wisconsin 
Power and Light receives city-gate service ‘‘at each of 
three gate stations”? (R. 568). The 128-miles of line which 
Mich Wis would analogize to branch lines connecting the 
main line to the city gates, are described by its witness as 
lines connecting the distribution systems in the various 
towns served by it and hence are really ‘‘part of the local 
distributors’ gas plant’’ (Battle Creek Gas Co. v. Federal 
Power Commission, — U.S. App. D.C. —, —, 281 F. 2d 
42, 47 (1960)). Similarly, Wisconsin Natural Gas Company 
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receives city-gate service and the facilities referred to by 
Mich Wis are part of that company’s gas distribution 
system. Wisconsin Natural’s witness expressly testified 
that the company ‘‘serves over 73,000 customers in a 
number of cities, towns and villages, all of which are inter- 
connected by our own distribution system which had been 
built during the period when all gas was manufactured at 
Racine and pumped to the various communities served’’ 
(R. 220).%° 

Both the Commission and Mich Wis seek to limit the 
holding in the 1950 Michigan Wisconsin case and urge that, 
for this reason as well, that case is inapplicable here. 
Thus, the Commission claims that the 1950 Michigan 
Wisconsin ease was predicated on the fact that the com- 
munities involved were in Mich Wis’ ‘‘existing service 
area’? (italics in original), and Mich Wis had refused to 
serve them although ‘‘similarly situated’’ (italics in 
original) with other communities served (FPC Br., p. 25). 
In the same vein, Mich Wis asserts that the communities 
involved in the 1950 case were small and adjacent to the 


pipeline (MW Br., p. 31).11 The fact is, however, that 
nowhere in the 1950 opinion or in the Commission’s opinion 


10The operation by a distributing utility of lines interconnecting the 
communities served is commonplace and has no relation to the receipt of 
city-gate service from its pipeline supplier. Thus, in its southwestern Michigan 
service area, Michigan Gas, although receiving ‘‘city-gate’’ service, owns 
and operates as part of its gas distribution system lines interconnecting the 
communities it serves. Similarly, in the Upper Peninsula, Michigan Gas, as 
part of its gas distribution plant will also own and operate lines interconnecting 
the several communities served. These lines are separate and distinct from 
the branch line Mich Wis should be required to construct in this case in order 
to avoid unlawful discrimination. 


11In an effort to buttress its short-line distinction, Mich Wis (MW Br., 
p. 31) refers to an earlier Commission decision (Michigan Wisconsin Pipe 
Line Co., 8 F.P.C. 293, 304-305 (1949)). But that case involved only the ques- 
tion whether service was required by the public convenience and necessity under 
Section 7(e) of the Act, with the Commission reserving the question as to 
terms and conditions on which the service should be made. The 1950 Michigan 
Wisconsin case involved the latter problem. The arguments of Mich Wis as 
well as the Commission throughout their briefs fail to appreciate and present 
to the Court the significant difference between these two problems. 
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and orders here on review is there even a suggestion of the 
limitations now pressed. To the contrary, the 1950 opinion 
clearly formulates the fundamental principle that requiring 
a customer to pay the same rate, paid by other customers, 
for different conditions of delivery or service constitutes 
unlawful discrimination. 

The Commission further suggests that the difference in 
the length of the branch lines to be constructed constitutes 
‘San enormous difference”? which Michigan Gas ‘‘just 
refuses to recognize”? (FPC Br., p. 25). Far from dis- 
tinguishing the 1950 decision, this ‘enormous difference’’ 
makes the present case an a fortiori one. For if unlawful 
discrimination results from providing only pipeline service 
as against city-gate service where the customer receiving 
pipeline service would have to bear only a comparatively 
slight additional cost to build the necessary branch line 
(as in the 1950 Michigan Wisconsin case), then the 
obviously higher costs involved in requiring Michigan Gas 
to construct and operate the longer branch line necessary 
to provide service to the Upper Peninsula renders far 


more acute the unlawful discrimination sanctioned by the 
Commission’s order here. 


Ill. THE COMMISSION’S ORDERS UNLAWFULLY DISCRIMINATE 
AGAINST MICHIGAN GAS AND THE CONSUMERS IN THE 
UPPER PENINSULA 


In dealing with the substantive issues, the Commission 
begins by stating that the case involves the lawfulness of 
the Commission’s ‘‘crucial determination”’ that the service 
it directed Mich Wis to perform ‘‘does not [unduly] 
discriminate against petitioner’, Michigan Gas (FPC 
Br., pp. 8, 16, 21; see also, MW Br., p. 43). But the 
Commission made no such finding independently of 
Michigan Gas’ alternative proposals and the Commission’s 
brief is able to distill such a finding only by careful 
excision. Examination of the Commission’s opinions in 


12In view of the Commission’s unjustified criticism of the manner in 
which we have reproduced excerpts from its opinions, one would expect that 
the Commission’s brief would find room to reproduce its excerpts in full 
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this case shows, as we point out in our main brief (at p. 26), 
that the Commission’s touchstone and principal justification 
for insisting that Michigan Gas take the gas at Menominee 
under the ACQ rate schedule was a willingness of Con- 
solidated, Mich Wis’ sister company, to take gas for the 
Upper Peninsula under these terms and conditions for 
resale to others, including Michigan Gas.* Nowhere in 
its opinion does the Commission rule that service by Mich 
Wis to the Upper Peninsula under its terms does not result 
in unlawful discrimination. Rather, the Commission 
amalgamates the issue of unlawful discrimination with 
Michigan Gas’ alternative proposals and proceeds on the 
wholly invalid assumption that the rejection of these 
proposals resolves the discrimination question. While we 
showed in our main brief that the rejection of these 
proposals was error, we also pointed out, as did Commis- 


context, Yet, in connection with this ‘‘crucial determination’’, the Commis- 
sion’s brief so quotes language out of context as to achieve a different mean- 
ing. The full paragraph from which the Commission’s excerpt is taken is as 
follows (R. 16296): 


We thus reject the two alternatives advanced by Michigan Gas. As 
to the ACQ proposal based on the 10-cent formula, apart from the ques- 
tion of whether we have authority to require Michigan Wisconsin to con- 
struct the facilities involved, in general this formula is applicable to 
relatively short laterals, The maximum distance Michigan Wisconsin has 
built under it in the past is a line some 17.5 miles long at a cost of 
approximately $300,000. Also, Michigan Wisconsin would invest some 
$2,377,194 in facilities in the line from Waupaca to Menominee for 
additional capacity solely to provide service to the Upper Peninsula. 
Thus, providing for purchases by Michigan Gas under the ACQ-1 Rate 
Schedule and construction by it of the necessary Upper Peninsula facilities 
does not discriminate against that company. (Italics supplied; footnote 
omitted) 


13In an effort to demonstrate that operation under Consolidated’s proposal 
was economically feasible for Michigan Gas and hence its refusal to purchase 
gas under Consolidated’s proposal was purely arbitrary, Mich Wis (MW Br., 
pp. 9-10) refers to the testimony of Mr. William A. Rhaesa, Consolidated’s 
Treasurer, who substituted his judgment for that of Michigan Gas’ manage- 
ment (R. 3485) and proposed a series of unwarranted and groundless adjust- 
ments to Michigan Gas’ estimated cost of service for the Upper Peninsula. 
Significantly, the Commission did not adopt Mr, Rhacsa’s testimony and 
adjustments, and did not find that Michigan Gas could feasibly purchase gas 
from Consolidated. 
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sioner Connole (R. 16467), that even if the proposals might 
be regarded as unduly tipping the balances in favor of 
Michigan Gas, the Commission still had the responsibility, 
which it failed to discharge, of devising other means of 
eliminating the unlawful discrimination. 

The Commission’s brief here is based on the same invalid 
amalgamation. Indeed, not only is there no real attempt to 
show that there was no unlawful discrimination independ- 
ently of Michigan Gas’ alternative proposals,“ but the 
Commission’s brief deals only with the substantive aspects 
of the ACQ proposal. Nowhere in its brief is there any 
effort substantively to support the Commission’s rejection 
of the DCQ proposal. 


A. The 10-Cent Formula Extends to the Branch Line From 
Menominee to the Upper Peninsula 


As justification for its refusal to apply the 10-cent 
formula to the branch line from Menominee, the Commis- 
sion contends that while the testimony, referred in our main 
brief (at p. 38), correctly describes how the 10-cent 


formula works, it does not say when it applies (FPC Br., 
pp. 23-24). When it applies, it is asserted, is “a matter 
of Mich Wis’ intentions and of Commission regulatory 
policy’? (FPC Br., p. 24). If correct, this assertion would 
make the regulatory process a doubly-subjective one in- 
deed, supine to regulated company ‘¢intentions.’’? But no 


14In its sole effort in this direction, the Commission reads Michigan Gas’ 
position as being that, as a general matter of administration of the Natural 
Gas Act, the Commission must require each pipeline company to provide 
city-gate service to cach of its customers if unlawful discrimination is to 
be avoided (FPC Br., pp. 21-22). Michigan Gas makes no such general con- 
tention. Our position is based on the facts of the Mich Wis system and is 
that inasmuch as all other customers on Mich Wis’ system pay the ACQ 
rate for gas delivered at the city gate or at the terminus of a branch line 
constructed by Mich Wis in accordance with its 10-cent formula practice, and 
the rate paid by all customers (including Michigan Gas) is designed to cover 
this practice and policy, unlawful discrimination results from requiring Michi- 
gan Gas to pay the same rate for gas delivered to it at the pipeline with 
Michigan Gas left to bear the full burden of constructing and operating the 
branch lines necessary to bring the gas to the communities in the Upper 
Peninsula. 
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such psychoanalysis of Mich Wis is required. The testi- 
mony we quoted, on its face, clearly is related to the ap- 
plicability of the formula, not with the mechanics of its 
operation. The policy witness of Mich Wis was expressly 
asked whether an earlier Commission order correctly stated 
the formula and then, when he agreed that it did, he was 
asked whether it contained any specific dollar or mileage 
limitation (R. 1832). His negative answer to the latter 
question leaves no doubt that he was discussing the 
formula’s applicability (R. 1832).% 

Nor do Mich Wis’ ‘‘intentions’’, the Commission’s 
“regulatory policy”’ or the subjective matter of its ‘‘feel- 
ings’? (FPC Br., p. 26), have any bearing on the matter. 
Mich Wis is a company engaged in the transportation and 
sale of gas in interstate commerce for resale. As such, it 
is subject to regulation under the Natural Gas Act and 
Section 4(b) of the Act which prohibits unlawful dis- 
crimination. Since the Commission is charged with the 
responsibility of regulating natural gas companies in ac- 
cordance with the mandate of Congress—not the subjective 
intentions of companies under its jurisdiction—there is no 
room under the Act fora Commission or company ‘‘flexible’’ 
policy under which deliveries to some of Mich Wis’ cus- 
tomers are made at a point determined by application of 
the 10-cent formula and others are denied it—depending 
upon Mich Wis ‘‘intentions’’ or the Commission’s ‘‘feel- 
ings’’ in the particular case. Adoption of the views here 
advanced by the Commission would, in effect, write Sec- 


15 This is confirmed by the same witness’ answer to a question on cross- 
examination by Commission counsel regarding the applicability of the ten- 
cent formula (R. 1762): 


«<Q. Now, when you got together with possibly the directors of your 
company and made up this ten-cent formula, did you envisage any limi- 
tations on the applicability of the ten-cent formula? What I am driving 
at specifically here is, did you figure, ‘Why, we won’t build a lateral 
that is 500 miles long,’ was there any linear or mile limitation, to be 
specific? 

*¢A. Well, not as to number of miles, but from a project standpoint 
there certainly would be.’’ (Italics supplied) 
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tion 4(b) out of the Act."* The fact is that it is the formula 
which governs its application—not Mich Wis’ ‘‘intentions”’ 
expressed for the first time after the controversy, nor the 
Commission’s ‘‘feelings’’—and as Mich Wis’ witness con- 
ceded, the formula does not include the limitations which 
the Commission and Mich Wis would now read into it. 

Similarly irrelevant here is the reference (FPC Br., 
p. 24) to the Commission’s statement in an earlier case 
that ‘‘there is some point beyond which Michigan 
Wisconsin should not be required to build a lateral.”’ 
This may be so, but the limitation is already built into the 
10-cent formula and it defines the extent of Mich Wis’ 
investment in a particular branch line as a function of the 
third-year volumes to be transported therein. Moreover, 
the quoted statement falls far short of justifying the com- 
plete withholding of the 10-cent formula as the Commission 
did here. The Commission refused entirely to apply the 
10-cent formula, in part or in whole, to the branch line 
for the Upper Peninsula.” Yet implicit in the state- 
ment referred to is the concession that construction by 
Mich Wis of the branch line from Menominee ‘‘up to a 
point’’ was at least required. 


16In addition to being inconsistent with its flexibility argument dealt with 
in the text, the Commission’s effort to avoid the impact of requirements of 
both the Act and its own regulations, under which Mich Wis’ tariff should 
properly contain a statement of the 10-cent branch line extension practice 
(FPC Br., p. 27) is founded upon circular reasoning. The statement that 
the 10-cent formula would not apply to service to the Upper Peninsula if 
set out in Mich Wis’ tariff, is predicated on the Commission ’s earlier asser- 
tion that the 10-cent formula is so limited. Since as we show the formula is 
not so limited, the Commission’s claim as to its scope, when the Act and 
Regulations have been complied with, is without foundation. 


17 As indicated in our main brief (at pp. 47-48), Michigan Gas in an 
effort to put an end to this controversy and avoid the necessity of litigation, 
indicated a willingness in its application for rehearing to accept substantially 
less than the full measure of the 10-cent formula. The Commission peremp- 
torily brushed this proposal aside with only passing reference. This willing- 
ness on the part of Michigan Gas, to accept less than the full measure of the 
10-cent formula, is further evidence, we submit, that Michigan Gas is not 
seeking ‘‘special concessions’’ but only equality of treatment. 
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The Commission further urges (FPC Br., p. 26) that 
it properly refused to apply the 10-cent formula in this 
particular instance because it had only tentatively sanc- 
tioned the formula, and had indicated that the formula 
may not be applied in all future situations. Although the 
Commission had earlier not finally accepted the 10-cent 
formula in all its aspects, it is clear that prior to the in- 
stant case, it had fully accepted the basic concept and 
philosophy underlying the practice, with its principal 
reservation relating only to the precise 10-cent figure be- 
ing used. Indeed, since then in the very order here on 
review with respect to other customers and in other cases, 
the Commission has repeatedly applied the formula—and 
in its recent opinion in Michigan Wisconsin Pipe Line Co., 
— F.P.C. —, Opinion No. 336 (issued August 4, 1960), the 
Commission reviewed the formula, refused to modify it, 
and applied it without change. 

Finally the Commission contends (FPC Br., pp. 26-27) 
that while Mich Wis’ ACQ rate ‘‘provides for a limited 
amount of lateral construction’’ (italics in original), and 
‘*the record does not show precisely how much of those 
revenues are available to apply to the construction of 
laterals’’, the actual amount is ‘“‘infinitesimal’’ and 
‘“‘eannot be stretched to cover’? building the facilities 
requested by Michigan Gas. Not only is the Commission’s 
position internally inconsistent as to the state of the record 
on this point, but the fact of the matter is that mere ex- 
amination of Mich Wis’ cost of service exhibit (Exhibit 
No. 69, R. 4542) shows that Mich Wis rates are sufficiently 
high to encompass the required 10-cent formula construc- 
tion of the branch line to the Upper Peninsula without 
causing Mich Wis’ return to fall below the level to which 
it claims it is entitled. See, infra, pp. 21, 22. 

The substantial magnitude of the allowance built into 
Mich Wis’ ACQ rate for branch line construction is ex- 
emplified in this very case by the provision therein for the 
investment by Mich Wis of $1,700,000 in the Wausau- 
Antigo-Merrill branch line (Main Br., p. 19) and by its 
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proposed investment of $2,200,000 in F.P.C. Docket No. 
@-20572 in a 60-mile branch line extension from Madison 
to Baraboo, Wisconsin, to serve several small communities 
in that area having a third-year maximum daily require- 
ment materially less than that of the Upper Peninsula. 
Under the Commission’s authorization of these Mich Wis 
proposals, the Upper Peninsula market would be required 
to pay through Mich Wis’ ACQ rate its proportionate part 
of the annual cost of service of such $1,700,000 and $2,- 
200,000 branch line investments to serve Wisconsin com- 
munities while, at the same time, bear by itself the full 
burden of the branch line from Menominee. 

Moreover, even if the Commission’s view had a more 
substantial factual basis, there still would not be any 
justification for its total denial of Mich Wis’ branch line 
extension practice to the Upper Peninsula. There is a 
substantial gap between the premise that the allowance 
built into the ACQ rate for branch line construction is in- 
sufficient to support the full measure of branch line con- 
struction required by the 10-cent formula and requested by 


Michigan Gas, and the conclusion that Mich Wis’ branch 
line extension practice should be withheld, in its entirety, 
from Michigan Gas and the Upper Peninsula consumers. 
Not only is some contribution to the branch line from 
Menominee concededly (FPC Br., p. 27) justified under 
the ACQ rates, but it is required by the statutory mandate 
of Section 4(b) prohibiting unlawful discrimination. 


B. The City-Gate Service Voluntarily Proposed by Mich Wis and 
Authorized by the Commission in This Case for Wausau. 
Merrill, and Antigo Highlights the Unlawful Discrimination 
Against the Upper Peninsula 

It should be noted at the outset that on the Commission’s 
own figures, city-gate service to Wausau, Merrill and 

Antigo falls far short of being justified under even the 

10-cent formula (see FPC Br., p. 32, fn. 51). Although 

the Commission’s brief seeks to obfuscate this fact by the 
inclusion of figures relative to other communities not 
served by the Wausau-Merrill-Antigo branch line, simple 
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arithmetic shows that on the basis of the total third year 
volumes of 1864 MMef for these three communities the 
10-cent formula justifies a maximum investment by Mich 
Wis of only $1,242,667 in contrast to the $1,700,000 cost of 
that line. In addition, since the branch line to serve these 
communities aggregate some 71 miles in length, these com- 
munities can hardly be characterized as ‘‘adjacent to Mich 
Wis’ existing system’’, nor can the branch line be regarded 
as relatively short—the two limitations which both the 
Commission and Mich Wis claim are built into the 10-cent 
formula (FPC Br., pp. 2425; MW Br., p. 31). 

In attempting to demonstrate that the authorization to 
Mich Wis to provide city-gate service to these Wisconsin 
communities, nevertheless, has no bearing on the treatment 
accorded Michigan’s Upper Peninsula, both the Commis- 
sion and Mich Wis argue that the entire central Wisconsin 
construction was treated as a single project and since the 
Canadian gas purchased from Midwestern would traverse 
that area ‘‘it would be unthinkable, as a matter of regu- 
lation and economics, to transport gas through Wisconsin 
without meeting the needs of that area’’ (FPC Br., p. 31; 
see, also, MW Br., p. 37). 

This argument assumes that the building of a main line 
from Marshfield to Appleton to transport the Canadian 
gas through the Wisconsin River Valley justifies the con- 
struction of the Wausau-Merrill-Antigo branch line. But 
as the Commission implicitly recognizes (FPC Br., p. 31), 
Mich Wis had voluntarily proposed to construct the Marsh- 
field to Appleton main line and the entire Wausau-Merrill- 
Antigo branch line when it had earlier sought authority to 
serve the Wisconsin River Valley with gas produced in the 
United States. Michigan Wisconsin Pipe Line Company, 
Docket No. G-9850, 20 F.P.C. 575, 603 (1958); Michigan 
Wisconsin Pipe Line Company, Docket No. G-17180, appli- 
cation filed December 4, 1958. Moreover, even assuming 
that the main line for the transportation of the Canadian 
gas were properly routed through the Wisconsin River 
Valley, the Wausau-Merrill-Antigo branch line facilities 
are not a part of that transportation. Branch lines are 
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separate and distinct from main supply lines and they 
have no necessary interrelation. 

In any case, the critical consideration here is not that 
gas has been made available to these three Wisconsin com- 
munities, but rather that the terms and conditions on which 
the service was authorized are such as to accentuate the 
unlawful discrimination against the Upper Peninsula. 
Michigan Gas does not complain that the Commission has 
authorized service to Wausau, Merrill and Antigo. Rather, 
Michigan Gas’ complaint is that although required to pay 
the same rate as Wausau, Merrill and Antigo, and thus 
support the 71 miles of line built to serve them, Michigan 
Gas does not receive service on the same terms and condi- 
tions. 

Nor is the Upper Peninsula distinguishable from 
Wausau, Merrill and Antigo on the ground that the latter 
is part of a total project. Service to the Upper Peninsula 
is just as much a project, as Mich Wis now expressly 
concedes (MW Br., pp. 36-37). And, as a project, the 
Upper Peninsula would be entitled, even under the Com- 
mission’s reasoning, to city-gate service. Yet the Commis- 
sion has denied it the application of any part of Mich Wis’ 
10-cent formula and has held that Michigan Gas is to take 
the gas at the pipeline with no investment at all by Mich 
Wis in the branch line from Menominee. 

Both the Commission and Mich Wis seek further to 
distinguish the Upper Peninsula market from the Wausau, 
Merrill and Antigo markets on the ground that because a 
major portion of the gas for the Upper Peninsula would 
go to Cleveland Cliffs, the Upper Peninsula did not 
represent a stable market (FPC Br., pp. 32-34; MW Br., 
pp. 37-38). What they overlook is the fact that the Com- 
mission has conditioned the service to the Upper Peninsula 
upon a contract with Cleveland Cliffs, satisfactory to 
the Commission (R. 16311). When such a contract is 
executed, the assurance of substantial purchases by Cleve- 
land Cliffs will make the Upper Peninsula market far more 
stable than that of Wausau, Merrill and Antigo. In any 
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case, the claimed difference in relative stability of markets, 
if it existed, has no bearing on the matter of discrimina- 
tion (Main Br., pp. 24-25). 

The stability of the Upper Peninsula market is further 
evidenced by the fact that under its DCQ proposal, Michi- 
gan Gas guaranteed the demand charges plus commodity 
charges equal to 75% of the maximum volumes made avail- 
able to it (R. 3237). Unless stability of ultimate markets 
were assured, no financially responsible, experienced man- 
agement would make such a proposal. 

Finally, Mich Wis contends that whereas service to 
Wausau, Merrill and Antigo would not result in any rate 
increase, service to the Upper Peninsula would increase 
its costs by $1,000,000 a year (MW Br., p. 37). The asser- 
tion ignores the fact, however, that Mich Wis has already 
sought a rate increase predicated on the cost of rendering 
additional service to existing and new market areas, in- 
cluding Wausau, Merrill and Antigo—a share of which 
Michigan Gas as a Mich Wis customer in the Lower Pen- 
insula will have to bear. Michigan Wisconsin Pipe Line 
Co., F.P.C. Docket No. RP-60-9, order issued May 6, 1960.7* 
On the other hand, the costs of serving the Upper Peninsula 
under the 10-cent formula will not necessitate a rate in- 
crease. Exhibit No. 69 (R. 4542) shows that Mich Wis has 
a rate base of about $145 million, net operating revenues 
of about $9,684,000, yielding a return of 6.67%. Adding the 
$4,455,950 cost of building branch line facilities from 
Menominee to the Upper Peninsula under the 10-cent 
formula, increases Mich Wis’ rate base almost to $150 
million, which when compared to its net operating 
revenues” generated by the same rates, would still leave 


18 The Commission’s order points out that Mich Wis based its proposed 
increase primarily on the cost of rendering additional natural gas service 
in existing and new market areas authorized in Opinion No. 331, the opinion 
here under review. 


19 The net operating revenues of Mich Wis would be substantially the same 
despite the additional investment in the branch line because the reduction in 
income tax liability resulting from increased interest deductions would offset 
the other cost of service adjustments. 
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Mich Wis with a return of 614%.” Such a return is well 
above the 644% return to which Mich Wis claims it is 
entitled (R. 16291). 


C. Main Line Construction From Waupaca to Menominee Does 
Not Justify Refusal to Apply the 10-Cent Formula to the 
Branch Line From Menominee 


The Commission attempts to justify its refusal to apply 
the established 10-cent formula here by contending that 
Mich Wis has already made its required contribution by the 
construction of the Waupaca to Menominee line of which 
the Commission asserts, ‘‘the Upper Peninsula is the prime 
beneficiary.” (FPC Br., pp. 27, 28). 

But here, too, the facts belie the assertion. Prior to its 
application in the instant proceeding, Mich Wis had filed 
two applications for authority to expand and to extend the 
facilities in the Wisconsin River Valley market area (See 
FPC Dockets Nos. G-9850 and G-17180, supra, p. 19). In 
neither of these proceedings did Mich Wis propose to pro- 
vide service to the Upper Peninsula; yet in both it proposed 
to build the line from Waupaca to Menominee. Certainly 
in these circumstances, there is no basis for asserting that 
by making provision for the Upper Peninsula in the 
Waupaca-Menominee line that the Upper Peninsula thereby 
becomes the prime beneficiary thereof and no longer is 
eligible for application of Mich Wis’ established branch line 
extension practice. In fact, Mich Wis proposed to construct, 
and has since constructed, branch line facilities off of the 
Waupaca-Menominee line in order to provide city-gate 
service to communities served by that line (R. 3894). 

Not only is there thus no basis for the attempt in the 
Commission’s brief to attribute the entire cost of the 
Waupaca-Menominee line to the Upper Peninsula service 


20 Viewed another way, on Mich Wis’ own formula, the annual costs of 
the Wausau-Merrill-Antigo line approximates about $255,000 (15% of $1,- 
700,000). In contrast, the Commission states that Michigan Gas’ DCQ pro- 
posal would cost Mich Wis $287,409 (FPC Br., p. 7). The virtual identity of 
these costs, notwithstanding the much larger Upper Peninsula market, serves 
further to highlight the unlawful discrimination inherent in the Commission’s 
order. 
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(FPC Br., pp. 27-28), but there also is no justification for 
attributing even a portion of the costs of this line to the 
Upper Peninsula. The Commission’s brief to the contrary 
notwithstanding (FPC Br., p. 28), there is not an iota of 
evidence in the record that Mich Wis would have sized 
the Waupaca-Menominee line any smaller, absent service 
to the Upper Peninsula; the testimony relied on by the 
Commission is that of Mich Wis’ engineering witness who 
was testifying as to what could be done from an engineer- 
ing point of view but who made it clear that any decision 
to size the line smaller was, as far as he was concerned, 
that of management. 

Moreover, as shown in our main brief (at pp. 39-40), to 
attribute any portion of the costs of the Waupaca- 
Menominee line to service in the Upper Peninsula flies in 
the face of the Commission’s earlier holding in Northern 
Natural Gas Co., 22 F.P.C. 523 (1959). In addition, it 
marks the first time that the Commission has taken main 
line investment into account in applying Mich Wis’ estab- 
lished practice of extending branch lines to particular 
markets. In these circumstances, to take such main line 
investment into account for the branch line to the Upper 
Peninsula, but not for the branch lines needed for other 
markets, including those off the Waupaca-Menominee line, 
serves only further to emphasize the discriminatory treat- 
ment to which the Upper Peninsula market is here sub- 
jected. 


D. The DCQ Proposal Provides an Appropriate Means for 
Eliminating the Unlawful Discrimination 


In claiming that the Commission properly refused to 
adopt the DCQ proposal advanced by Michigan Gas, Mich 
Wis (but, in this instance, not the Commission) argues, 
first, that the DCQ proposal would involve a subsidy for 
Michigan Gas at the expense of Mich Wis’ other customers 
(MW Br., p. 41). But the facts are that no subsidy at all 
would be involved. The different rate schedule is justified 
by the different terms and conditions under which Michigan 
Gas would receive the gas for the Upper Peninsula (service 


24 


at pipeline terminus as against service at city gate or at 
terminus of Mich Wis’ branch line). In addition, the DCQ 
rate proposed by Michigan Gas provided a higher demand 
charge (RB. 3251, 3259) and a higher minimum bill than did 
the ACQ Rate Schedule (RB. 3237). Thus, the DCQ rate is 
clearly compensatory and the Commissioin did not find to 
the contrary. The lower average cost of gas which Michi- 
gan Gas would attain under the DCQ Rate Schedule would 
result solely from the higher load factor at which Michigan 
Gas’ market would permit it to take the gas under that 
schedule. As pointed out in our main brief (at pp. 43-44) 
such lower average cost is the very function and intended 
effect of the typical two-part demand and commodity rate. 

Mich Wis further contends that because of its large 
storage fields, the DCQ proposal ‘‘is completely incom- 
patible with Michigan Wisconsin’s existing rate structure 
and method of operation’? (MW Br., p. 41). Of course, 
the fact that Mich Wis operated in a certain way in the 
past does not preclude modification thereof where, as here, 
it is an appropriate method to eliminate unlawful diserim- 
ination. In addition, in its negotiations with Michigan Gas 
prior to its filing in this proceeding Mich Wis itself pro- 
posed service under a DCQ proposal, virtually identical in 
every respect except as to price, with that advanced in this 
ease by Michigan Gas (R. 3302-3303; Ex. No. 202, R. 
45030-15051). And while Mich Wis now argues (MW Br., 
p. 42) that the DCQ proposal would have an adverse 
impact on its gas storage, no such argument was even 
suggested during these negotiations and, indeed, there is no 
evidence in the record or findings by the Commission to 
that effect. 

Mich Wis also contends that other customers not 
receiving city-gate service would similarly be able to 
demand service under the DCQ proposal and thereby 
impair Mich Wis’ ability to meet the winter heating 
demands of its customers (MW Br., p. 42). But, as has 
been shown, supra, pp. 10-11, all other customers of Mich 
Wis, except Consolidated, receive service at the city gate or 
at the terminus of a branch line constructed by Mich Wis. 
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Thus, this straw man disappears; none could make a claim 
to service under the DCQ proposal. As to Consolidated, 
that company receives delivery at the points requested by 
it to suit the convenience and best interests of the Ameri- 
can Natural Gas System; and, in any case, its affiliation 
with Mich Wis eliminates it as a proper basis for compari- 
son (Michigan Wisconsin Pipe Line Company, 9 F.P.C., at 
134). 

Finally, Mich Wis insists that ‘‘the industrial loads 
which Petitioner assumes it would serve under its DCQ 
proposal simply do not exist’? (MW Br., p. 42). If this 
were so, then clearly none of the various results adverse to 
it now asserted by Mich Wis as flowing from the DCQ 
proposal could possibly occur. The fact is that there are 
substantial industrial loads in the Upper Peninsula (see 
Exh, No. 218, R. 15207), which Michigan Gas could serve 
by competitive prices resulting from the DCQ proposal, 
thus permitting more economical utilization of Michigan 
Gas’ distribution facilities, as well as the branch line 
facilities, and making the project, including the total branch 


line investment, economically feasible for Michigan Gas. 


CONCLUSION 


For the foregoing reasons, as well as those set out in our 
main brief, it is respectfully submitted that the Commis- 
sion’s orders here under review should be set aside and the 
cause remanded to the Commission with directions to enter 
an order directing Mich Wis to deliver gas to Michigan Gas 
for the Upper Peninsula under either the ACQ or DCQ 
proposals advanced by Michigan Gas. 


Respectfully submitted, 


Revsen Gorpsere 
314 Riddell Building 
Washington 6, D. C. 
Meuvin RicarTer 
826 Pennsylvania Building 
Washington 4, D. C. 
Attorneys for Michigan Gas and 
Electric Company, Petitioner 
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APPENDIX A 


(Excerpts from the Oral Argument Before the Federal 
Power Commission in Docket No. G-18316 (Tr. 3903, 
3904, 3906) ) 


‘Mr. SHannon: * * * Now, Michigan Gas and Electric 
has a second alternative proposal which I don’t think it is 
necessary for me to expend too much time. 


“This proposal is that the Commission insert in this 
proceeding a new special DCQ rate schedule in the tariff 
that you have just approved for Michigan Wisconsin after 
extended hearings in Docket G-17512.”’ 


‘“‘Now, the first point I want to make on this proposal 
is that it is not properly in this case. This commission 
has recognized repeatedly that in order to change a funda- 
mental charge such as this in a tariff there has got to be 
notice to all the customers. Here this is not a Section 5 
proceeding, there was no notice of this proposal. You can 
read Michigan Gas and Electric’s petition to intervene. 
There is no reference to a DCQ rate. Our other customers 
haven’t had notice of any such proposal. I objected to 
this evidence, but the Examiner admitted it. I think it is 
improperly here. I don’t think the issue is here and I 
think this is particularly true because the Commission just 
completed an extensive hearing on the matter of the pro- 
visions of our new demand commodity tariff. (Italics 
supplied) 
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IN THE 


United States Court of Appeals 


For tae District or Cotumpra Crecuir 
No. 15,592 


MICHIGAN GAS AND ELECTRIC COMPANY, 
Petitioner 
v. 
FEDERAL POWER COMMISSION, Respondent 
MICHIGAN WISCONSIN PIPE LINE COMPANY, 
Intervenor 


On Petition to Review Orders of the 
Federal Power Commission 


——- 


PETITIONER'S PETITION FOR REHEARING BY 
THE COURT EN BANC 


od 


Petitioner, Michigan Gas and Electric Company, prays 
the Court to set aside or withdraw its opinion filed herein 
on April 20, 1961, and to grant a rehearing before the 
Court en banc.* 


The Court’s opinion, together with the Commission’s 
order, overlooks the basic fact that rejection by the Com- 
mission of the alternative proposals advanced by Peti- 

1 By order of the Court entered on May 3, 1961, the time within which to 
file this petition was extended to and including May 19, 1961. 
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tioner for climinating the unlawful discrimination inherent 
in requiring Petitioner to pay for non-city gate pipeline 
service the same rate that all other customers of Michigan 
Wisconsin Pipe Line Company (Mich Wis) pay for city 
gate service over branch lines constructed by Mich Wis 
does not dispose of this issue. Rejection by the Commis- 
sion and by the Court of Petitioner’s solutions advanced 
during the proceeding in no wise diminishes or eliminates 
the unlawful discrimination, Thus, the responsibility re- 
mained in the Commission under Section 4(b) of the 
Natural Gas Act to eliminate it—by a plan of its own 
devisement, if necessary. Consequently, even assuming 
that acceptance of Petitioner’s alternative proposals would 
unduly favor Petitioner—a matter which we are not now 
rearguing—the Court erred, we submit, in failing to deal 
with the fundamental issue of discrimination and the Com- 
mission’s obligation to eliminate it. The Court should 
have remanded the case to the Commission on this issue 
with directions that the Commission discharge this statu- 
tory duty. 
THE CASE SHOULD BE REMANDED TO THE COMMIS- 
SION WITH DIRECTIONS TO DEVISE MEANS OF 


ELIMINATING THE DISCRIMINATION INHERENT IN 
THE COMMISSION'S ORDER 


By directing in its order in this case that Petitioner take 
gas for the Upper Peninsula of Michigan at Menominee 
under Mich Wis’ ACQ Rate Schedule, the Commission has 
directed Michigan Wisconsin Pipe Line Company to fur- 
nish pipeline service only to Petitioner and has left only 
upon Petitioner and the customers in the Upper Peninsula 
the full cost burden of the entire branch line from Menomi- 
nee necessary to provide city gate service in the Upper 
Peninsula. In contrast, all other customers of Mich Wis 
served under the very same Rate Schedule, regardless of 
their distance from Mich Wis’ pipeline system, their status 
as a new or old customer, or the economic characteristics 
of their markets, receive from Mich Wis service either 
at the city gate over facilities entirely constructed and 
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operated by Mich Wis or at the terminus of a branch line 
constructed by Mich Wis in accordance with its branch- 
line extension practice, commonly known as Mich Wis’ 
10-cent formula. 


Before the Commission, Petitioner urged that an order 
permitting the result here appealed would contravene the 
prohibition of Section 4(b) of the Act in that it would 
sanction unlawful discrimination against Petitioner and 
the Upper Peninsula of Michigan which it proposed to 
serve. To eliminate this discrimination, Petitioner ad- 
vanced two alternative proposals, either of which in Peti- 
tioner’s view would place Petitioner on a par with Mich 
Wis’ other customers. 


The Commission made no finding that the proposed serv- 
ice to Petitioner at Menominee under the ACQ Rate would 
not discriminate unlawfully against Petitioner. Nor could 
any such finding be made under the Commission’s own 
precedents, which consistently hold that the charging of 


the same rate for different conditions of delivery or service 
constitutes unlawful discrimination under the Act. Thus 
in Michigan Wisconsin Pipe Line Company, 9 F.P.C. 127 
(1950), the Commission in rejecting a virtually identical 
proposal of Mich Wis, and requiring delivery at the city 
gate in accordance with the branch-line extension practice, 
held unequivocally that Mich Wis’ proposal to charge the 
same rate for pipeline service as paid by other customers for 
city-gate service would ‘** * * result in undue discrimina- 
tion against these * * * customers and will give an 
undue preference and advantage to other customers of 
Michigan Wisconsin”’ (9 F.P.C. at 135). The Commission, 
accordingly, in that case then ruled that Mich Wis should 
eliminate the unlawful discrimination either by ownership 
and operation of the necessary branch lines or by a differ- 
ential in the rate to give effect to the different conditions 
of delivery and service (9 F.P.C. at 135-136). See, also, 
Northern Natural Gas Company, 11 F.P.C. 174 (1952); 
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San Juan Pipe Line Co., 9 F. P. C. 170, 185 (1950) ; Otter 
Tail Power Co., 2 F.P.C. 134, 140-145 (1940); Panhandle 
Eastern Pipe Line Co., 10 F.P.C. 328, 339 (1951). 


Although requiring Petitioner to take gas for the Upper 
Peninsula at Menominee under the ACQ rate thus clearly 
results in unlawful discrimination against Petitioner, the 
Commission took no action in this ease to eliminate the dis- 
crimination. Instead, it addressed itself entirely to the 
alternative proposals advanced by Petitioner for the elim- 
ination of the discrimination and, concluding that accept- 
ance of either proposal would unduly favor Petitioner, the 
Commission treated the matter as at an end. But in so act- 
ing, the Commission failed to take into account the basic 
fact that Michigan Gas has advanced its alternative pro- 
posals only as suggestions of possible appropriate cor- 
rections for the unlawful discrimination in line with the 
methods set out by the Commission itself in the 1950 
Michigan Wisconsin decision for eliminating similar dis- 
crimination. 


In other words, it is clear from the record that 
unlawful discrimination existed. The Commission did not 
find to the contrary. Michigan Gas’ proposals merely sug- 
gested appropriate alternatives for eliminating the unlaw- 
ful discrimination. Rejection of these did not relieve the 
Commission of the necessity for eliminating such arrant 
discrimination. As Commissioner Connole stated in his dis- 
sent on rehearing (R. 446-447): 


I dissent from so much of the order that denies re- 
consideration of our earlier position on service to 
the upper peninsula of the State of Michigan. I be- 
lieve the application for rehearing filed by Michigan 
Gas and Electric Company sets forth sound grounds on 
which to conclude that our action taken in Opinion No. 
331 makes for unlawful discrimination and should be 
eliminated. At least, it seems to me, a reopening of 
this proceeding should be permitted. I believe the 
ACQ-1 rate requires the availability of service to Mich- 
igan Gas and Electrie without the obligation on its part 
to build the connecting line, or if it does build the line, 
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that it be required to do so under the terms of a for- 
mula, either consistent with the so-called ‘‘10¢ for- 
mula’’ or consistent with the terms of a formula de- 
veloped on a record after rehearing on that issue alone. 
(Italies supplied) 


The Court, in affirming the Commission’s order has, we 
submit, committed the same error. The Court’s opinion no- 
where treats with the question of unlawful discrimination ; 
it merely deals with Petitioner’s alternative proposals for 
elimination of the discrimination. It assumes that the 
existence vel non of discrimination is dependent upon the 
Petitioner’s alternative proposals, and hence that the re- 
jection of these proposals also disposes of the discrimina- 
tion. But as already shown, the discrimination exists in- 
dependently of Petitioner’s proposals. Consequently, the 
Court’s conclusion that acceptance of these proposals would 
unduly tip the balance in favor of Petitioner did not dis- 
pose of the essential issue but, rather, still left outstanding 
the problem of eliminating the discrimination. 


Inasmuch as the fashioning of a proper means for elimi- 
nating the discrimination is concededly, in the first instance, 
for the Commission, the Court, we submit, erred in failing 
to remand the case to the Commission for further proceed- 
ings, including further hearings if the Commission deemed 
the present record inadequate, directed at devising a proper 
means of eliminating the unlawful discrimination inherent 
in requiring Petitioner to pay for gas left for the Upper 
Peninsula at Menominee many miles from Petitioner’s 
service area, at the same rate paid by all other customers of 
Mich Wis for gas delivered either at the city gate or at the 
end of a branch line constructed in accordance with Mich 
Wis’ 10-cent formula. 


In view of the grave importance of this matter to the 
economic growth of a large part of the State of Michigan, 
we pray the Court to set aside or withdraw its opinion 
filed in this cause on April 20, 1961, and grant Petitioner, 
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Michigan Gas and Electric Company, 2 rehearing before 
the Court en bane on this point. 


s/ Revpen GOLDBERG 
Reuben Goldberg 
314 Riddell Building 
Washington 6, D. C. 


s/ Metvin RicHTER 
Melvin Richter 
826 Pennsylvania Building 
Washington 4, D. C. 


Attorneys for Michigan Gas and 
Electric Company, Petitioner 


Certificate of Counsel 
This is to certify that this petition for rehearing is pre- 


sented in good faith and not for delay. 
s/ RevBEN GOLDBERG 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether a resident franchised wholesale corporate 
distributor of trademarked imported automobiles is so sub- 
ject to the control of the non-resident ‘‘automobile manufac- 
turer’? (appellant) as to constitute the distributor and/or 
its President the ‘‘agent’’ of the ‘‘manufacturer’’ so as to 
permit a non-resident automobile dealer to maintain suit 
and to serve process in the District of Columbia in an action 
against the nonresident ‘‘manufacturer’’ pursuant to Act 
of August 8, 1956, c. 1038, 70 Stat. 1125, U.S.C.A. Title 15, 
Sections 1221-1225 (herein called ‘‘Automobile Dealers 
Franchise Act’’), on the theory that by reason of the dis- 
tributor’s activities alone the non-resident ‘‘manufacturer”’ 
is ‘‘found”’ or ‘‘has an agent’’ in the District within the 
meaning of said Act. 


2. If, contrary to appellant’s contention, the second para- 
graph of Section 13-103 D. C. Code, 1951 Ed., has any ap- 
plicability to the questions of amendability to service of 
process or venue, was the ‘‘manufacturer’’ ‘‘doing busi- 
ness’? in the District of Columbia within the meaning of 
said paragraph? 

3. To the extent that said paragraph may be held appli- 
cable, did the claim asserted against appellant grow out of 
any contract with appellant to be performed wholly or in 
part in the District of Columbia or out of any alleged 
tortious acts of appellant committed in that Disrict, as re- 
quired by the Code? 


4, Assuming arguendo that venue lies and service may be 
made on the ‘‘manufacturer”’ in the District of Columbia, 
was service properly effected by delivering process to the 
President of the distributor as the alleged ‘‘agent’’ of ap- 
pellant within the meaning of the said Code provision and 
of F.R.C.P. Rule 4 (d) (3) and (7)? 


Point I. Appellant Is Not Amenable to Service of 
Process In, and Venue Does Not Lie In, the Dis- 
trict of Columbia in This Action Under the Auto- 
mobile Dealers Franchise Act, or Under Any Other 
Provision of Law, Since Appellant Is a New York 
Corporation Which Does Not Reside, Is Not 
Found, Does Not Have an Agent, and Does Not 
Do or Transact Business, in the District of 
Columbia 


Point II. Service Was Not Effected Upon a Proper 
Person on Behalf of Appellant and There Is No 
Likelihood That Service Can Be Effected, So That 
the Complaint Must Be Dismissed 


CONCLUSION: = culeracioe Scgilae aes Sataet all Meton cae 
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United States Court of Appeals 


No. 15,606 


Frat Moror Company, Inc., Appellant, 
Vv. 


AuapamMa Importep Cazs, Inc., Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an interlocutory order of the 
United States District Court for the District of Columbia 
(JA 56) which denied the motion of appellant, named as a 
defendant below, to set aside and quash the purported serv- 
ice of process upon it, and the return thereof, and to dis- 
miss the complaint as to it (JA 7). 


The appellee’s complaint states that the amount claimed 
exceeds three thousand dollars, exclusive of interest and 
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costs (JA 3) and, in Count TII against the appellant, 
alleges that appellant ‘failed to comply and perform in 
accordance with the aforesaid dealer sales agreements and 
otherwise failed to act in good faith, in violation of Public 
Law 1026—70 Stat. 1125, causing great damage to plain- 
tiff’? (JA 5). This is a reference to the Act of August 
8, 1956, ¢. 1038, 70 Stat. 1125, U.S.C.A. Title 15, Section 
1222. 


This Court has jurisdiction to review the order of the 
District Court under U-.S.C.A. Title 28, Section 1292 (b): 
The order of the District Court provides: “This Order 
involves a controlling question of law as to which there is 
substantial ground for a difference of opinion and an im- 
mediate appeal from this Order may materially advance the 
ultimate termination of the litigation’’ (JA 57); and this 
Court, by order dated March 24, 1960, allowed an appeal 
from said order (JA 57). 


STATEMENT OF CASE 


Appellant contended below and here contends that the 
District Court lacked jurisdiction, in the sense that the 
appellant was not amenable to service of process in the 
District, that venue did not lie in the District, and that the 
person upon whom purported service was effected was not 
a proper person to be served on behalf of appellant (JA 7). 

The purported service upon appellant was not made until 
October 6, 1959, nearly ten months after service of process 
was completed on all of the other defendants (JA 1, 6), and 
nearly six months after the other defendants had com- 
pleted the deposition of plaintiff’s President (JA 17). Such 
attempted service on appellant was made by delivering 
the papers in the District of Columbia to defendant 
Franklin D. Roosevelt, Jr., as the alleged ‘‘agent’’ of 
appellant (JA 6). 


Appellant is a New York corporation having its principal 
place of business in New York, N. Y., and has never obtained 
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a certificate to do business in the District of Columbia (JA 
8, 12). Appellant has no place of business or resident 
agent in the District, no office, no telephone or telephone list- 
ing, no stock of goods and no officers or employees (JA 
9,12). Appellant has never entered into any contracts in 
the District and maintains no one within the District who 
is authorized to make any contracts of any kind for it; it 
neither makes nor solicits any purchases or sales of any 
kind in the District; it keeps no bank account there nor 
does it make any collections there (JA 12, 13). None of 
appellant’s executive or ministerial functions are conducted 
in the District nor does appellant have property of any 
kind or keep any corporate or other books there (JA 12). 
It has no managing agent or general agent or any other 
agent authorized by appointment or law to receive service 
of process in said District (JA 9, 11). 


Appellant’s business is that of importing Fiat motor 
vehicles into the United States and selling them to whole- 
sale distributors (JA 9). The vehicles are manufactured 
in Italy by appellant’s parent corporation, Fiat, S.p.A. 
(JA 24). One of appellant’s wholesale distributors, a de- 
fendant below, is Roosevelt Automobile Co., Inc., a Dela- 
ware corporation having its principal place of business in 
the District of Columbia (hereinafter sometimes called the 
‘“‘distributor’’?) (JA 9). The President of that company 
is Franklin D. Roosevelt, Jr., also a defendant below (JA 
9,18). The distributor purchases Fiat automobiles from 
appellant under the Distributor Sales Agreement between 
them, and resells the automobiles to dealers in the South- 
eastern part of the United States, including Alabama and the 
District of Columbia (JA 9, 24). Neither Mr. Roosevelt 
nor the distributor is or has ever been an ‘‘agent’’ of 
appellant for any purpose (JA 9, 10, 23, 52). None of the 
stock of the distributor corporation is owned by appellant, 
but entirely by Mr. Roosevelt and another independent cor- 
poration (JA 53). The relationship between appellant and 
distributor is governed by the Distributor Sales Agree- 
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ment, under Section 2 of which the distributor is appointed 
a non-exclusive authorized Fiat distributor of Fiat products 
which appellant agrees to sell to distributor and which dis- 
tributor agrees to purchase from appellant, and distributor 
reserves the right to make purchases from others and ap- 
pellant reserves the right to make sales to others (JA 9, 
10, 15, 28). In Section 16 of the Agreement it is provided 
that distributor shall not be nor hold itself out as an agent 
or representative of appellant or transact any business in 
appellant’s name, it being intended that distributor shall be 
an independent contractor (JA 10, 52). It is further pro- 
vided that the provisions of the agreement as to facilities 
to be supplied by distributor, conduct of distributor’s busi- 
ness, distributor’s relationship with others, and purchase 
and sale of Fiat products, are intended only for the protec- 
tion of the name, tradenames, trademarks, goodwill and 
business of appellant and the manufacturer, and to assure 
that Fiat products will be made available to retail pur- 
chasers thereof in adequate quantities, and that proper 
service will also be available to such retail purchasers (JA 
10, 52). 


There is no other agreement between appellant and the 
distributor or Mr. Roosevelt, either oral or in writing, 
whereunder either of them has been appointed the agent or 
representative of appellant for any purpose whatsoever in 
the District of Columbia, and there is nothing in the busi- 
ness practices between them that in fact or in law con- 
stitutes any such agency (JA 10). 


All motor vehicles and most spare parts sold by appel- 
lant to the distributor are delivered at various seaports on 
the eastern seaboard of the United States, normally includ- 
ing only Baltimore, Maryland, Jacksonville and Port Ever- 
glades, Florida (JA 11). Title thereto passes upon delivery 
(JA 11). No automobiles are ever sold or delivered by 
appellant to the distributor within the District of Columbia 
(JA 11). Some spare parts that emanate from appellant’s 
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New York warehouse are shipped in interstate commerce to 
the District of Columbia (JA 13). This has always been 
the situation since the inception of the business relationship 
between appellant and the distributor and Mr. Roosevelt 
(JA 11, 13). 


Appellee is an Alabama corporation (JA 3). Its com- 
plaint alleges that it became a dealer in Fiat cars when it 
entered into a Fiat Dealer Sales Agreement with Franklin 
D. Roosevelt, Jr., and Dyke Cullum (also a defendant 
below), who, as copartners, preceded Roosevelt Automobile 
Co., Inc., as distributor for said area, which contract was 
breached by the partnership; that appellee signed a second 
Fiat Dealer Sales Agreement with the present distributor, 
Roosevelt Automobile Co., Inc., as a result of the fraudulent 
representations and false promises of that company and Mr. 
Roosevelt, the effect of which was to induce appellee to 
become a Fiat car dealer and make the necessary invest- 
ment, and thereafter to force it to discontinue its operations 
as such (JA 3, 4, 5). The appellee demands judgment 
against said other defendants for a total of $750,000 (JA 
5, 6). 


As against appellant, the complaint merely alleges that 
during the negotiations between appellee and the other 
defendants, appellant ‘‘failed to comply and perform in 
accordance with the aforesaid dealer sales agreements and 
otherwise failed to act in good faith, in violation of Public 
Law 1026—70 Stat. 1125” (JA 5). Damages are demanded 
against appellant in the additional sum of $250,000 (JA 6). 


Appellee contended below that the distributor and Mr. 
Roosevelt, as its President, were ‘‘limited agents”’ of appel- 
lant so as to support venue and service of process in this 
District. Appellant contended and here contends that there 
is nothing in the Distributor Sales Agreement or the prac- 
tices thereunder that constitutes the distributor appellant’s 
agent for any purpose whatever. The pertinent facts bear- 
ing on this question are as follows: 
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Fiat products are sold by the appellant to the distributor 
(JA 9, 10, 11, 28). The distributor receives no products on 
consignment, but pays for them and owns them (JA 9, 10, 
39,40). It employs its own personnel, establishes and main- 
tains its own premises, defrays all expenses of its business 
out of its own pocket, and receives no financial assistance 
of any kind from appellant (JA 17). Appellant has no con- 
nection with the hiring or discharging of any of its dis- 
tributors’ employees, or with fixing their salaries (JA 17). 
The distributor retains its profits and bears its losses (JA 
17). It selects its own dealers and enters into its own con- 
tracts with them; it sells its cars and other products to its 
dealers on whatever terms as to price, time of payment and 
manner of payment it desires, and it makes its own allot- 
ments of cars to its dealers without any supervision or 
control by appellant (JA 16, 17). This distributor, as well 
as most of the others, also distributes automobiles and other 
products of other manufacturers (JA 15, 16). 


Of course, the distributor assumed certain obligations 
under the Distributor Sales Agreement, but they fall far 
short of such control of the distributor by the appellant 
as to constitute a ‘‘limited agency’’: 


Section 3. (a)—Promoting the sale of Fiat products and 
assisting the dealers appointed by Distributor to do so; 
making use and helping dealers to make use to a reasonable 
extent of appellant’s advertising, ete. material (JA 28, 29). 


Section 3. (b)—Hstablishing and equipping to appellant’s 
satisfaction specified places of business, including specified 
facilities, which shall not be changed without appellant’s 
consent (JA 29). 


Section 3. (c)—Rendering to its dealers assistance, guid- 
ance and advice to help them give proper service to retail 
customers (JA 29). 


Section 3. (f)—Obtaining appellant’s approval of the 
form of distributor’s agreement with its dealers, which 
must contain, in general, provisions imposing upon the 
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dealer obligations to the distributor similar to the obliga- 
tions imposed on the distributor to appellant (JA 30, 31, 32, 
33). 


Section 3. (n)—Cooperating in connection with such ad- 
vertising, training, service and sales promotion programs 
as may from time to time be announced by appellant (JA 
35). 


Section 4. (a)—Displaying such signs indicating that dis- 
tributor’s places of business are those of a distributor of 
Fiat products at such places and in such manner as appel- 
lant recommends or approves and not otherwise (JA 35). 


Section 16. (c) (ii)—Agreement that full managerial 
authority and responsibility for the operating management 
of distributor is vested in Franklin D. Roosevelt, Jr. (JA 
53). 


All of these obligations are basic to performing the func- 
tion of a franchised wholesale distributor of trademarked 
products which the distributor buys from appellant and 
in turn sells to its franchised dealers. These contractual 
obligations of the distributor in no way indicate any agency. 
On the contrary, the enumeration of a very limited number 
of factors over which appellant retains some degree of 
control rules out the possibility of the much broader control 
which a principal can exercise over his agent. Moreover, 
some of these contractual provisions are necessary to pro- 
tect the trademark under which appellant’s products are 
sold, and the Distributor Sales Agreement expressly so 
states (JA 52). This distributor is but one of ten fran- 
chised Fiat distributors, which do not utilize a uniform 
Dealer Sales Agreement (JA 16). Aside from the required 
provisions, each distributor is free to enter into any agree- 
ment it desires with its dealers. The form of the contract 
must be approved by appellant merely to insure that it 
contains no provisions inconsistent with the prescribed 
terms (JA 16). 
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This distributor does business solely under its own name 
(JA 16, 52). It does its own advertising as it pleases with- 
out any control by appellant, and receives no contributions 
for advertising at any time from appellant (JA 13, 37). 
The provisions in the Distributor Sales Agreement relat- 
ing to the distributor’s cooperation in appellant’s advertis- 
ing do not mean that the appellant and the distributor 
engage in joint or cooperative advertising; they do not do 
so; each advertises independently (JA 13, 21). Although 
appellant makes advertising brochures and mats available 
to the distributor and to its dealers, this distributor does 
not use appellant’s mats but prepares and uses its own (JA 
13). Neither distributors nor their dealers are permitted 
to use the word ‘‘Fiat’’ in the names of their companies 
and none of them do so (JA 16, 35, 36). Appellant’s cor- 
porate name is nowhere displayed on the premises of this 
distributor or anywhere else in the District of Columbia 
(JA 22, 23). The only thing that is displayed is the trade- 
mark ‘‘Fiat’’, to indicate that products bearing this trade- 
mark are being handled (JA 22). The same is true as to 
listings in telephone directories (JA 23). Appellant main- 
tains a training school in New York for service mechanics 
of distributors and dealers to instruct them in the proper 
servicing of Fiat cars (JA 15). Appellant maintains no 
training program for salesmen of distributors or of dealers 
and in no way supervises distributors’ or dealers’ sales 
forces nor trains them in any way (JA 15). 


Appellant does not fix the resale prices from the distribu- 
tor to its dealers nor from the dealers to the retail custom- 
ers, as would be the case if the distributor were an agent; 
it merely suggests them (JA 16, 17). 


Appellant in no way controls the sales or service depart- 
ments of the distributor’s business. Insofar as sales are 
concerned, no instructions of any kind are furnished. Inso- 
far as service is concerned, appellant’s function is limited 
to that of lending assistance in the solving of any servicing 
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problems which the distributor’s servicing department or 
any of its dealers are unable themselves to solve. This 
assistance is rendered at appellant’s service department in 
New York (JA 15). 


Appellant gives a warranty on its products to the dis- 
tributor and not to the distributor’s dealers nor to the retail 
customers (JA 42). The distributor warrants the products 
to the dealer and the dealer warrants the products to the 
retail customers (JA 31, 32, 43, 44). 


All Dealer Sales Agreements made by this distributor 
with its dealers are for one year, renewable each year at 
dealer’s option under certain conditions, and are eancellable 
by the distributor only for breach of contract, except that 
they terminate if the Distributor Sales Agreement with ap- 
pellant terminates (JA 17). Appellant cannot compel the 
cancellation of a dealer’s franchise after appellant has ap- 
proved that dealer (JA 16). Appellant has no contractual 
relationship with any dealer and sells no cars to dealers 
(JA 17). 


The Distributor Sales Agreement with ‘his distributor 
was negotiated and executed in New York City (JA 14). 
The Dealer Sales Agreement between the appellee and the 
former partnership distributor, the breach of which is the 
basis for the claim asserted in Count I of the complaint 
against the former partners, was not a contract with the 
appellant (JA 3). Neither was the Dealer Sales Agreement 
between the appellee and the present distributor, the al- 
leged false inducement of which is the basis for the claim 
against the present distributor in Count II (JA 4, 5). 
In the case of each of these contracts, the respective Counts 
I and II allege who the parties to the contract were, and 
these allegations make no reference whatever to appellant 
(JA 3, 4,5). Count III of the complaint, which contains 
the claim against appellant, nowhere alleges that either 
of these Dealer Sales Agreements was a contract with ap- 
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pellant (JA 5). Count III is also wholly devoid of any 
allegation or intimation that either of those contracts was 
entered into by the distributor as an agent of appellant 
(JA 5). Contrasted with this omission is the allegation in 
Count II against the present distributor, wherein the ap- 
pellee alleged that said defendant acted ‘‘through its agents, 
servants and employees and defendant Franklin D. Roose- 
velt, Jr.” (JA 4). Thus, when appellee intended to allege 
an act performed through an agent, it knew how to do so. 


Furthermore, Count III of the complaint against appel- 
lant contains no allegation that the acts of the appellant 
in failing ‘‘to comply and perform in accordance with the 
aforesaid dealer sales agreement and otherwise failed to 
act in good faith, in violation of Public Law 1026—70 Stat. 
1125’? occurred in the District of Columbia (JA 5). Ap- 
pellee submitted no proof by affidavit or otherwise that 
there were any such acts in the District (or elsewhere), 
while appellant showed that it ‘‘performed no acts what- 
ever in the District of Columbia in any way concerning 


plaintiff. All acts of Fiat concerning plaintiff and relating 
in any way to the claim made in said Count were performed 
by Fiat either in New York or in Alabama’’ (JA 17). 


The testimony of defendant Franklin D. Roosevelt, Jr., 
taken by deposition on the motion below, confirmed the truth 
and correctness of all of the facts set forth in the reply 
affidavit of Edward Garfield, Esq. submitted below in sup- 
port of the motion (JA 23). 


In denying appellant’s motion, the District Court ren- 
dered no opinion, so that there is nothing to indicate the 
precise reasons for its decision (JA 56, 57). 


ll 


STATUTES AND RULES INVOLVED 


Act of August 8, 1956, c. 1038, 70 Stat. 1125, U.S.C.A. Title 
15, Section 1221 et. seq. 


§1221. Definitions 
As used in this chapter— 


(a) The term ‘automobile manufacturer’ shall mean 
any person, partnership, corporation, association, or other 
form of business enterprise engaged in the manufacturing 
or assembling of passenger cars, trucks, or station wagons, 
including any person, partnership, or corporation which 
acts for and is under the control of such manufacturer or 
assembler in connection with the distribution of said auto- 
motive vehicles. 


(b) The term ‘franchise’ shall mean the written agree- 
ment or contract between any automobile manufacturer 
engaged in commerce and any automobile dealer which pur- 
ports to fix the legal rights and liabilities of the parties 


to such agreement or contract. 


§ 1222. Authorization of suits against manufacturers; 
amount of recovery; defenses 


An automobile dealer may bring suit against any auto- 
mobile manufacturer engaged in commerce, in any district 
court of the United States in the district in which said 
manufacturer resides, or is found, or has an agent, with- 
out respect to the amount in controversy, and shall recover 
the damages by him sustained and the cost of suit by reason 
of the failure of said automobile manufacturer from and 
after August 8, 1956 to act in good faith in performing or 
complying with any of the terms or provisions of the 
franchise, or in terminating, canceling, or not renewing the 
franchise with said dealer: Provided, That in any such 
suit the manufacturer shall not be barred from asserting 
in defense of any such action the failure of the dealer to 
act in good faith. 
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Act of October 15, 1914, ¢. 323, 38 Stat. 731, U.S.C.A. Title 
15, Section 15: 


§ 15. Suits by persons injured; amount of recovery 


Any person who shall be injured in his business or prop- 
erty by reason of anything forbidden in the antitrust laws 
may sue therefor in any district court of the United States 
in the district in which the defendant resides or is found 
or has an agent, without respect to the amount in con- 
troversy, and shall recover threefold the damages by him 
sustained, and the cost of suit, including a reasonable attor- 
ney’s fee. 


Section 13-103 D. C. Code, 1951 Ed. (second paragraph) : 


When a foreign corporation shall transact business in 
the District without having any place of business or resident 
agent therein, service upon any officer or agent or employee 
of such corporation in the District shall be effectual as to 
suits growing out of contracts entered into or to be per- 
formed, in whole or in part, in the District of Columbia, or 


growing out of any tort committed in the said District. 


Federal Rules of Civil Procedure, Rule 4 (d) (3) and (7): 
Rule 4. Process 


* * * 


(ad) Summons: Personal Service. The summons and 
complaint shall be served together. The plaintiff shall 
furnish the person making service with such copies as are 
necessary. Service shall be made as follows: 


* * * 


(3) Upon a domestic or foreign corporation or upon a 
partnership or other unincorporated association which is 
subject to suit under a common name, by delivering a copy 
of the summons and of the complaint to an officer, a manag- 
ing or general agent, or to any other agent authorized by 
appointmnet or by law to receive service of process and, if 
the agent is one authorized by statute to receive service 
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and the statute so requires, by also mailing a copy to the 
defendant. 
* * * 

(7) Upon a defendant of any class referred to in para- 
graph (1) or (3) of this subdivision of this rule, it is also 
sufficient if the summons and complaint are served in the 
manner prescribed by any statute of the United States or in 
the manner prescribed by the law of the state in which the 
service is made for the service of summons or other like 
process upon any such defendant in an action brought in 
the courts of general jurisdiction of that state. 


STATEMENT OF POINTS 


The District Court erred in denying the motion of appel- 
lant, defendant below, to set aside and quash the purported 
service of process upon it, and the return thereof, and to 
dismiss the complaint against it, because: 


1. The appellant is not amenable to service of process 
in the District of Columbia in this action under the Auto- 


mobile Dealers Franchise Act (15 U.S.C.A. Section 1222), 
or under any other provision of law, since appellant is a 
New York corporation which does not reside, is not found, 
does not have an agent, and does not do or transact business 
in the District of Columbia. 


2. Venue does not lie in the District Court of the District 
of Columbia in this action against appellant under the 
Automobile Dealers Franchise Act (15 U.S.C.A. Section 
1222) or under any other provision of law, since appel- 
lant is a New York corporation which does not reside, is 
not found, does not have an agent, and does not do or 
transact business in the District of Columbia. 


3. To the extent that appellee relies on the second para- 
graph of Section 13-103 of the D. C. Code to sustain serv- 
ice of process upon and suit against appellant in the action, 
it does not justify the Order of the District Court appealed 
from since the suit against appellant does now grow out of 
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a contract between it and the appellee entered into or to be 
performed, in whole or in part, in the District of Columbia, 
nor does it grow out of any alleged tort committed by 
appellant in said District. 


4. Franklin D. Roosevelt, Jr., upon whom service was 
made as the alleged ‘‘agent’’ of appellant, was not a proper 
person to be served under the provisions of the second 
paragraph of Section 13-103 of the D. C. Code since he was 
not an officer, agent or employee of appellant, nor under 
the provisions of F.R.C.P. Rule 4 (d) (3) since he was not 
a managing or general agent of appellant nor an agent 
authorized by appointment or by law to receive service of 
process. 


SUMMARY OF ARGUMENT 


In order to determine whether venue lies in this suit 
against appellant and whether appellant is amenable to 
service of process in the District of Columbia, resort must 
be had to the applicable law, which is the Automobile Deal- 
ers Franchise Act, 70 Stat. 1125, U.S.C.A. Title 15, Section 
1222, rather than Section 13-103 D. C. Code, 1951 Ed., since 
the former creates the statutory right asserted by appellee 
and contains provisions governing venue and the place 
where process may be served. 


These provisions are that an automobile dealer such 
as appellee may bring suit against an automobile manufac- 
turer, the definition of which under the Act includes appel- 
lant, ‘‘in any district court of the United States in the dis- 
trict in which said manufacturer resides, or is found, or 
hasanagent’’. This language controls both the place where 
the defendant is subject to service of process and the venue. 
Appellant neither resides nor is ‘found’? nor has an 
“agent”? in the District of Columbia within the meaning 
of this Act. ‘‘Found’’ must be equated to “*presence’’, to 
“‘doing business by agents,”’ or to acts ‘‘of a character 
warranting inference of subjection to the local jurisdic- 
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tion’’. The same test applies to the other statutory formula 
of having an ‘‘agent’’ within the District. While an 
‘‘agent’’ can be a separate entity rather than an em- 
ployee of the principal, nevertheless there must be a 
manifestation of consent by the ‘‘principal’’ to the ‘‘agent’’ 
that the other act on its behalf and subject to its control, 
and consent by the ‘‘agent’’ so to act. Since appellee seeks 
to sustain venue and service of process in the District solely 
upon the theory that appellant’s franchised wholesale dis- 
tributor in the District, Roosevelt Automobile Co., Inc., was 
appellant’s ‘‘agent’’ or ‘‘limited agent’’, the only question 
is whether there was such a mutual manifestation of 
consent. 


There is nothing in the Distributor Sales Agreement or 
in the practices thereunder, as disclosed by the affidavits 
submitted on behalf of appellant and by the testimony of 
Franklin D. Roosevelt, Jr., taken by the appellee, that in 
any way indicates any agency. The distributor is a sepa- 
rate, independent entity in which appellant has no stock 


or financial interest nor any common officers or directors. 
Fiat products are sold by the appellant to the distributor, 
who pays for them and owns them, and receives nothing on 
consignment. The distributor employs its own personnel, 
establishes and maintains its own premises, defrays all 
expenses of its business out of its own pocket, and re- 
ceives no financial assistance of any kind from appellant. 
The distributor retains its profits and bears its losses. It 
selects its own dealers and enters into its own contracts 
with them; it sells its cars and other products to its dealers 
on whatever terms it desires as to price, time of payment 
and manner of payment, and it makes its own allotments 
of cars to its dealers without any supervision or control by 
appellant. This distributor, like most of the distributors 
in other areas of the country, also distributes automobiles 
and products of other manufacturers. 


In each of the judicial precedents relied on by appellant, 
there were substantially more elements of control exercised 
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by the non-resident defendant over the local distributor or 
dealer than exist in the instant case; and these elements 
had a greater tendency to indicate agency than anything 
in the case at bar. Nevertheless the respective courts held 
that no agency existed, both under statutes identical in 
language with the controlling Act here and under statutes 
that were in all essential respects analogous. 


All of the provisions in the Distributor Sales Agreement, 
relied on below by appellee to show control and supervision 
of the distributor by appellant, are those which are usual 
and necessary in the case of any manufacturer who markets 
trademarked products to franchised wholesale distributors 
who in turn market them to franchised dealers. The con- 
tractual obligations imposed on the distributor by such pro- 
visions are for the purpose of requiring him to perform his 
basic function as a wholesale distributor of a trademarked 
product, to protect the trademark and goodwill of the manu- 
facturer and the reputation of its products, and to assure 
that an adequate supply and proper servicing of the prod- 
ucts will be available to the public. None of these contrac- 
tual obligations of the distributor indicates agency. 


Carroll Electric Co. v. Freed-Eisemann Radio Corp., 
(1931), 60 App. D. C. 228, 50 F. 2d. 993, primarily relied 
on below by appellee, construed the second paragraph of 
Section 13-103 D. C. Code, which does not govern the instant 
case. To the extent that this statute is similar to the con- 
trolling provisions of the Automobile Dealers Franchise 
Act, this case is clearly distinguishable because there the 
distributor was far more subject to the non-resident de- 
fendant manufacturer’s control than in the case at bar, 
so that there was a much greater basis for holding the local 
distributor to be a ‘‘limited agent’’. The other decisions 
relied on by appellee involved a degree of control and super- 
vision over the local distributor that subjected the latter 
completely to the non-resident manufacturer’s control—cir- 
cumstances that are wholly absent in the case at bar. 
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The instant case is completely unlike the cases relied on 
by appellee in another respect. Here the non-resident ap- 
pellee is seeking to sue the non-resident appellant for an 
alleged failure to comply in good faith with the terms of a 
contract to which the non-resident appellant was not a 
party, and where it clearly appears that no alleged tortious 
acts were committed by appellant in the District. Indeed, 
the Court can sua sponte dismiss the action for lack of 
jurisdiction over the subject matter since there was no 
‘‘franchise’’ between the appellee and the appellant, the 
existence of which is a prerequisite to the statutory cause 
of action under the Act, and it is nowhere alleged in the 
complaint that the distributor, in franchising the appellee 
as a dealer, acted as the agent of appellant, notwithstanding 
that the complaint discloses that the pleader knew how to 
allege agency when he desired to do so. 


In any event, in all of appellee’s authorities, unlike the 
instant case, the action was brought by a local resident who 


was a local distributor of the non-resident defendant manu- 
facturer claiming a breach of the contract between them, or 
by a local resident injured in the forum as a result of the 
tortious conduct of the foreign defendant. This difference 
alone between the instant case and appellee’s authorities 
should prevent any ‘“‘liberalizing’’ of the rules of agency 
for the purpose of sustaining venue or service of process 
in the District. But, whether the traditional concept of 
agency is followed, or some more elastic concept, never- 
theless the facts of this case are such that there was no con- 
trol of the distributor by the appellant of the type that 
appeared in the cases where any court found that an agency 
or a “‘limited agency’’ existed. 


The reference in the second paragraph of Section 13-103 
D. C. Code, 1951 Ed. to an action growing out of a contract 
to be performed in the District (and to tortious acts com- 
mitted there) must be considered as referring only to con- 
tracts between the non-resident defendant and the plaintiff, 
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not to contracts between third parties and the plaintiff; and 
in the case at bar the complaint alleges no contract between 
the appellee and the appellant, and no tortious acts com- 
mitted by the appellant in the District. 


Even if appellant were amenable to suit and to service 
in the District, nevertheless service was not effected on a 
proper person under the provisions of Rule 4 (d) (3) and 
(7), F.R.C-P., and Section 13-103 D. C. Code, since Franklin 
D. Roosevelt, Jr. was neither an officer nor employee of 
appellant, and assuming, arguendo, that his company was 
some sort of a “limited agent”’, it was not a ‘“‘managing 
or general agent”? nor an ‘‘agent authorized by appointment 
or by law to receive service of process’’ under Rule 4 (d) 
(3). The word ‘‘agent’’ in Section 13-103 D. C. Code should 
be given the same interpretation as the above quoted 
language from Rule 4 (d) (3). This was the practice 
followed by the parties in Carroll Electric Co., supra, where 
service was made not on the local distributor, who had been 
held to be a “‘limited agent,’’ but on an employee, present 
in the District, of the defendant itself. This distinction 
is also implicitly recognized in many other decisions. 


Finally, where the proper person is not served and there 
is no likelihood that service can be made upon the foreign 
corporation in the jurisdiction, the complaint must be 
dismissed. 
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ARGUMENT 
POINT L 


Appellant Is Not Amenable to Service of Process In, and Venue 
Does Not Lie In, the District of Columbia In This Action Under 
the Automobile Dealers Franchise Act, or Under Any Other 
Provision of Law, Since Appellant Is a New York Corporation 
Which Does Not Reside, Is Not Found, Does Not Have An 
Agent, and Does Not Do or Transact Business, in the District 
of Columbia. 


It should be noted, preliminarily, that the burden of 
proof as to the facts involved in the motion below was on 
the appellee. McNutt v. General Motors Acceptance Corp., 
998 U. S. 178 (1936) ; Gravely Motor Plow & Cultivator Co. 
v. H. V. Carter Co., 9th Cir. (1951), 193 F.2d. 158; Fergus 
Motors Inc. v. Standard-Triumph Motor Co., S.D.N.Y. 
(1955), 130 F. Supp. 780. 


Resort must be had to the applicable law to determine 
whether appellant, a non-resident corporation, is subject to 
service of process and to suit in the District of Columbia 
on the claim asserted against it. Singleton v. Atlantic Coast 
Line R.R., B.D. Mich. (1956), 20 F.R.D. 15, 17; Moore v. 
Atlantic Coast Line R.R., E.D. Pa. (1951), 98 F. Supp. 375, 
379-384. The Automobile Dealers Franchise Act, rather 
than Section 13-103 D. C. Code, 1951 Ed., governs these 
two questions, because it creates the statutory right as- 
serted by appellee and contains provisions relating to the 
place where a defendant may be subjected to service of 
process and to suit. Singleton v. Atlantic Coast Line RB.R., 
supra; Moore v. Atlantic Coast Lime B.R., supra. 


Thus, Section 2 of that Act, 70 Stat. 1125, U.S.C.A. Title 
15, Section 1222, provides that an automobile dealer may 
bring suit against an automobile manufacturer ‘‘in any 
district court of the United States in the district in which 
said manufacturer resides, or is found, or has an agent”’. 
Appellant is an ‘‘automobile manufacturer”? under the defi- 
nition thereof contained in the Act, notwithstanding that 
it is an importer and not the actual manufacturer. Except 
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for the words ‘‘said manufacturer’’, which have been sub- 
stituted for the words ‘‘the defendant”’, the quoted words 
of the Act are identical with those contained in Section 4 
of the Clayton Act, 38 Stat. 731, U.S.C.A. Title 16, Section 
15. Such language in the Clayton Act controls both the 
place where the defendant is subject to service of process 
and the venue. United States v. Scophony Corporation 
(1948), 333 U. S. 795, 804; Abrams v. Bendix Home Appli- 
ances, Inc., S.D.N.Y. (1951), 96 F. Supp. 3, 5. Accordingly, 
the identical language in the Automobile Dealers Franchise 
Act controls both amenability to service of process and 
venue. 


The second paragraph of Section 13-103 D. C. Code, 1951 
Ed. deals generally with the question of when a non-resident 
corporation, doing business in the District of Columbia but 
having no place of business or resident agent in the District, 
may be served with process in the District, and also deals 
with the person who may be served on behalf of such a non- 
resident defendant. It in no way deals with the question 
of venue. To the extent that the statute deals with amen- 
ability to service of process, it has no applicability to the 
instant ease, which is governed both as to that question and 
as to venue by the Automobile Dealers Franchise Act. 


Appellant neither ‘‘resides’’ nor is ‘‘found’’ nor has an 
“agent” in the District of Columbia within the meaning of 
the Automobile Dealers Franchise Act. As held in Boston 
Medical Supply Co. v. Brown & Connolly, Inc., D. Mass. 
(1951), 98 F. Supp. 13, 14, with respect to Section 4 of the 
Clayton Act: ‘¢‘Found’ has been equated to ‘presence’, 
to doing business by agents, or to acts ‘of a character war- 
ranting inference of subjection to the local jurisdiction’. 
United States v. Scophony Corp., 333 U. S. 795, 805.’ See 
also People’s Tobacco Co. v. American Tobacco Co. (1918), 
246 U. S. 79, 87. ‘The same test applies to the other statu- 
tory formula of having an ‘agent’ within the District.’’ 
Boston Medical Supply Co. v. Brown & Connolly, Inc., supra. 
Accord: Riss & Company, Inc. v. Association of Western 
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Railways, D.D.C. (1958), 159 F. Supp. 288, 293; Mebco 
Realty Holding Co. v. Warner Bros. Pictures, Inc. D. N. J. 
(1942), 45 F. Supp. 340. While an ‘‘agent’’ can be a sepa- 
rate entity which is not an employee or ‘‘servant’’ of the 
principal, nevertheless the definition of agency in 1 Restatc- 
ment of the Law of Agency, Section 1 applies, ie. ‘‘the 
relationship which results from the manifestation of consent 
by one person to another that the other shall act on his 
behalf and subject to his control, and consent by the other 
sotoact’’. Riss é Company, Inc. v. Association of Western 
Railways, supra. 


Thus, the only question to be determined in the case at 
bar is whether, by the Distributor Sales Agreement or 
otherwise, the appellant manifested its consent that the 
distributor should act on its behalf and subject to its control 
and whether the distributor consented so to act. Unless 
there is a basis in this record for concluding that such a 
true and authentic agency existed in the traditional sense 
of the word, there is no basis for holding that the venue 
and service of process requirements of the Automobile 
Dealers Franchise Act were satisfied. In short, unless the 
distributor was truly such an agent, then the appellant is 
not ‘‘found’’ in the District, is not ‘‘present’’ there, and 
is not ‘‘doing business there by agents’’, without reference 
to the additional words in the Act ‘‘or has an agent’’. Those 
added words do not serve to substitute an independent mer- 
chant operating and controlling his own business for a true 
agent. Whether the ‘‘agent’’ is an employee or a non- 
employee, the essential feature of agency is that the princi- 
pal and the agent both agree and understand that the agent 
is acting on behalf of and solely under the control and in- 
structions of the principal. 


In Boston Medical Supply Co. v. Brown & Connolly, Inc., 
D. Mass. (1951), 98 F. Supp. 13, the non-resident partner- 
ship defendant moved to quash the service of the summons 
and to dismiss the action against it for want of jurisdiction 
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and of proper venue, the action being for treble damages 
under Section 4 of the Clayton Act. The Court stated the 
facts and question as follows: 


“Lea and Febiger, the moving party in this treble 
damage suit, is a Pennsylvania partnership which pub- 
lishes, sells, and distributes medical books throughout 
the world. As to Massachusetts, the defendant sends 
books on consignment to two wholesale and retail medi- 
cal supply houses in Boston. These Boston distributors 
sell the books at an agreed price and commission and 
remit the proceeds of the sales monthly to the defend- 
ant in Philadelphia. In addition to books published by 
the defendant, they carry and sell medical books of 
some hundred other publishers and deal in various 
medical supplies. Sales of defendant’s books repre- 
sent only 5% of the total sales of each of these Boston 
houses in the past two years. Both Boston distributors 
are Massachusetts corporations whose business is fi- 
nanced, managed, and operated independently of the 
defendant. For example, they select their own custo- 
mers, hire and pay their own personnel, select and rent 
their own quarters, sell in their own name, and choose 
what supplies they will buy. The question is whether 
this relationship between the defendant and its Massa- 
chusetts distributors is such that defendant ‘resides 
or is found or has an agent’ within Massachusetts so 
that venue is proper in this district court.”’ 


As already stated, the Court held that the same test applies 
to the statutory formula of having an ‘‘agent’’ as to 
‘‘found’’, and continued as follows: 


‘¢Such a test means that the court examines the Mass- 
achusetts contacts of the particular defendant to decide 
whether they are sufficient to give proper venue here. 
I do not think defendant’s control over the affairs of 
the Boston distributors is extensive enough to make 
the latter agents even though they are designated de- 
fendant’s ‘sales agent’ in the contract between these 
parties. Nor are the isolated activities of defendant’s 
representatives in occasional good will trips to Massa- 
chusetts, etc., sufficient to make defendant ‘found’ in 
Massachusetts. * * * 
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“Service was made February 15, 1951, on one of the 
defendant’s Boston distributors as purported local 
‘agent’ of the defendant within the terms of the 
Federal Rules of Civil Procedure, rule 4 (ad) (3), 28 
U.S.C.A., which permits service on a foreign partner- 
ship to be made by delivering a copy of the summons 
and complaint to ‘a managing or general agent, or to 
any other agent authorized by appointment or by law 
to receive service of process. * ° *? As stated above, 
defendant’s Boston distributors operate independent 
businesses and are not so subject to defendant’s control 
as to be characterized as an ‘agent’ of defendant. Dis- 
tributing books through Boston commission merchants 
who operate independently as above outlined does not 
constitute ‘doing business’ in Massachusetts. ¥ 
eed Bros. Shoe Co. v. U. S. Rubber Co., 8 Cir., 156 

Ee 

“Pyom the foregoing I conclude and rule that the 
defendant, Lea and Febiger, is not doing business with- 
in the Commonwealth of Massachusetts, and has no 
agent within this district on whom service of process 
could be made. 


“The motion to dismiss is therefore allowed.’’ 


Another case holding that the local distributor of a non- 
resident manufacturer was not an agent for the purpose 
of either venue or service of process under Section 4 of the 
Clayton Act, even though the products distributed remained 
the property of the manufacturer and the distributor had 
to remit the proceeds less its commission, is Mebco Realty 
Holding Co. v. Warner Bros. Pictures, Inc., D. N. J. (1942), 
45 F. Supp. 340. 


In Carnegie v. Art Metal Construction Co. (1950), 191 
Va. 136, 60 S.E. 2d. 17, the defendant was a Massachusetts 
corporation with its principal office and factory in New 
York, which had no branch office, real property, bank ac- 
count or telephone listing in Virginia. Sixteen business 
firms or persons were desgnated as its distributors in 
exclusive territories in Virginia. The distributors’ pur- 
chases of merchandise were made directly from the de- 
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fendant and deliveries were F.O.B. defendant’s New York 
factory. The distributors paid their own expenses, bore 
their own losses, and retained their profits. The defendant 
supplied its dealers with catalogs, price lists, advertising 
blotters, displays, business cards and stationery bearing 
the defendant’s letterhead. Two or three times a year, 
defendant’s district manager would visit each of the six- 
teen Virginia distributors to assist in demonstrating its 
line and to acquaint them with new developments. It was 
held that the defendant was not in a principal-agent rela- 
tionship with these distributors, but in a vendor-vendee re- 
lationship with them, and that defendant was not otherwise 
‘*doing business’’ in Virginia within the meaning of the 
Virginia Service of Process Statute. 


In Rock-ola Manufacturing Corp. v. Wertz, 4th Cir. 
(1957), 249 F. 2d. 813, the Court reversed the decision 
of the District Court and held that a Virginia distributor 
of juke boxes operating under a franchise was not the agent 
of the manufacturer so as to result in the latter doing busi- 
ness in Virginia for the purpose of being required to obtain 
a certificate of authority to transact business in Virginia. 
The Court held that where ‘‘doing business’’ depends on a 
local distributor being held to be the agent of the foreign 
manufacturer, there is no difference between a qualification 
case and a service of process or venue case. Rock-ola was 
suing one of its distributors, the defendant, to recover a 
balance claimed to be due for merchandise. The relations 
between Rock-ola and the distributor were governed by dis- 
tributor franchise agreements whereunder the distributor 
promised to maintain a clean and attractive showroom at 
its own expense, to hire its own employees, and to provide 
its own office and storeroom. Rock-ola furnished it with 
business cards and truck decals to be used as advertising 
matter, but the distributor was specifically directed not to 
use ‘‘Rock-ola’’ as part of its tradename or to employ any 
advertising matter with the ‘‘Rock-ola’? name unless ap~ 
proved by the plaintiff. The distributor promised to service 
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all Rock-ola machines in its territory, whether sold by it or 
the predecessor distributor, and to maintain at its own 
expense at least one competent repairman. On several oc- 
casions, usually at the distributor’s request, Rock-ola sent 
a field engineer to Virginia to instruct the distributor’s re- 
pairman in the repair of new Rock-ola models. Rock-ola 
fixed resale prices, although the distributor, having control 
over trade-ins, in effect set its own prices by allowing larger 
or smaller trade-ins. The distributor paid its own ex- 
penses, bore its losses and retained its profits. Other facts 
bearing upon the nature of the relationship between the 
parties appear in the portion of the opinion quoted below. 
In holding that the distributor was not an agent and that 
the plaintiff was not doing business in Virginia, the Court 
relied on Carnegie v. Art Metal, supra, and said: 


“Although there are a few differences between this 
case and Art Metal, these are not persuasive factors 
tending to establish the existence of an agency rela- 
tionship. 


“The defendant company lays stress upon the require- 
ment to maintain a ‘clean, properly arranged and at- 
tractive showroom and office facilities at (its) own 
expense.’ Requirements of this nature, however, are 
intended merely to maintain the local good will of the 
foreign corporation and do not indicate agency here. 
In Shaw v. Jeppson, 1952, 121 Utah 155, 239 P. 2d 745, 
the Supreme Court of Utah, in the face of a greater 
accumulation of such requirements imposed on a local 
concern, held that Arthur Murray was not ‘doing busi- 
ness’ within the meaning of that State’s qualification 
statute. 


<The same considerations may fairly be said to apply 
to Rock-Ola’s requirement that Wertz shall repair all 
Rock-Ola machines in Virginia and maintain competent 
servicemen for that purpose. Other than an interest in 
the reputation of its product, Rock-Ola was not con- 
cerned. None of its money was invested in the repair 
enterprise, and it shared in none of the losses or profits. 
Rock-Ola dictated none of the details of the repair op- 
eration. As the record shows, it would even ship re- 
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pair parts directly to machine operators, when so re- 
quested by them, thus indicating an interest only in the 
satisfactory working condition of machines of its manu- 
facture, and not an interest in the business of repair- 
ing.’’ 


To the same effect are Consumers Services, Inc. v. 
Cleaver-Brooks Co., D. Minn. (1954), 117 F. Supp. 585; 
Chapman v. Telex, Inc., N.D. Ga. (1954), 129 F. Supp. 567, 
and Kelly v. United States Steel Corp., W.D. Pa. (1959), 170 
F. Supp. 649. In each of these cases it was held that the 
local distributor was not the agent of the non-resident man- 
ufacturer so as to subject the latter to service of process 
by service on the local distributor. In none of these cases 
was the local distributor any more independent of the ‘‘con- 
trol’’ of the manufacturer than in the case at bar. Indeed, 
in Chapman v. Telex, Inc. the distributor received 60% of 
his merchandise on consignment from the manufacturer, 
who retained title thereto, while in Kelly v. United States 
Steel Corp. the manufacturer’s warranty ran directly to the 
ultimate consumer. Notwithstanding these facts, each 
court held that the manufacturer exercised no such control 
over the distributor as to constitute the latter an agent. 
Each of these courts emphasized that the distributor was 
in business for himself, employed his own personnel, de- 
frayed his own expenses and retained any profits or sus- 
tained any losses in the conduct of the business. 


In Street & Smith Publications, Inc. v. Spikes, 5th Cir. 
(1941), 120 F. 2d. 895, a libel suit was brought in Texas by 
a citizen of that State against the publisher of a magazine 
which was a New York corporation. Service was effected 
upon one Page, the local distributor of the defendant corpor- 
ation. In reversing a judgment for the plaintiff, the Court 
of Appeals held that the attempted service should have been 
quashed because the defendant publisher was not doing 
business in Texas either directly or through Page. After 
pointing out that the out-of-state publisher performed in 
Texas none of many enumerated business and corporate 
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functions which are customary when a corporation is ac- 
tually doing business in a State, the Court considered 
whether the obligations imposed by the distributor’s fran- 
chise constituted him the agent of the foreign publisher. In 
this respect the Court said at p. 897: 


‘“‘On his part, appellee relies on certain provisions of 
the contract, in effect requiring the distributor to keep 
the periodicals sent him by the company moving and to 
further their wider distribution by distributing to re- 
tailers, advertising matter, etc., which the company 
may provide him. It particularly relies on the provi- 
sion of the contract that copies of the periodicals which 
are returned to the distributor, must be destroyed, and 
the title to them remains with the company until they 
are destroyed; and on the provision that the contract 
may be terminated among other things for unsatis- 
factory service to the company. 


““We think these provisions are without significance 
in determining the question here, which is, whether the 
company was doing business in Texas so as to be pres- 
ent there, and whether Page was their agent in the 


doing of that business, so that service upon him would 
subject it to the court’s jurisdiction. * * *”’ 


In Read v. LaSalle Extension University (1946), 81 App. 
D. C. 177, 156 F. 2d. 575, this Court decided the essential 
question raised here. In that case the plaintiff, who had 
been disenrolled from a correspondence course on the 
ground of lack of qualifications, sued to be reinstated. 
Process was served in the District of Columbia on one 
Owens, a sales representative of LaSalle. In holding that 
LaSalle was not doing business in the District of Columbia 
through the agency of Owens, and in quashing the service 
of process, this Court said: 


‘“‘Tt appeared clearly that Owens was an independent 
contractor. He personally bore all expense which he 
incurred and was not in any way subject to the control 
of the appellee as to the time and manner of soliciting 
students for it. He received a stipulated commission 
for all business forwarded by him and accepted by the 
appellee at its office in Chicago.”’ 
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In Edwards v. Scott & Fetzer, Inc., M.D.N.C. (1957), 154 
F. Supp. 41, one Glenn was a distributor of the manufac- 
turer-defendant’s products in part of the State of North 
Carolina. He could sell the products only in his territory 
and at the retail price specified by the manufacturer. All 
advertising and expense of resale were borne by Glenn; the 
manufacturer had no control whatever over his employees 
or over the manner of sale. He was at liberty to sell for 
cash or on time and to adopt whatever name he saw fit, but 
without any authority to act as agent or employee of the 
manufacturer or to incur any liability on its behalf. He 
paid for the goods when they were delivered and he obtained 
title thereto. It was held that such a local distributor was 
not an agent of the non-resident manufacturer and that the 
latter was not doing business in North Carolina. 


In Jones v. Motorola Inc., 2nd Cir. (1951), 186 F. 2d. 707, 
cert. den. 342 U. S. 817, the plaintiff was suing for alleged 
unfair competition in the use of the word ‘‘Motorola’’ in 
the defendant’s name. He attempted to serve the defend- 
ant in New York by serving a local distributor of Motorola 
products who was franchised by the defendant, the non- 
resident manufacturer, to sell these products to franchised 
retail dealers. The defendant had no stock or other fi- 
nancial interest in the New York distributor. It was held 
that the local distributor was not the agent of the defend- 
ant for purpose of service of process and the court quashed 
the service and dismissed the complaint because it was un- 
likely that service on the defendant could be effected within 
the district. 


In Bahlke v. Byram, D.C. Mun. App. (1951), 78 A.2d. 384, 
a non-resident defendant having a contract to buy from a 
merchant in the District all ‘‘paper’’ resulting from instal- 
ment sales was held not to be the defendant’s agent for the 
purpose of service of process under Section 13-103 D.C. 
Code. 


Even where the franchise agreement between the non- 
resident manufacturer and the local franchised distributor 
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imposed much greater control than in the case at bar, and 
where in addition the local distributor was a wholly owned 
subsidiary having common officers with the defendant, it 
was held that no agency existed for the purpose of local 
jurisdiction over the non-resident defendant. Hudson Min- 
neapolis, Inc. v. Hudson Motor Car Co., D. Minn. (1954), 
124 F. Supp. 720; Bergholt v. Hudson Motor Car Company, 
D. Minn. (1954), 124 F. Supp. 716. 


In the District Court the appellee principally relied upon 
Carroll Electric Co. v. Freed-Eisemann Radio Corp. (1931), 
60 App. D. C. 228, 50 F. 2d. 993, which construed and applied 
the second paragraph of Section 13-103 D. C. Code. As 
stated, those provisions do not govern the questions of 
amenability to service or of venue in the instant case, and 
for this reason alone the Carroll Electric case is inapposite. 
To the extent that those provisions are similar to the con- 
trolling provisions of the Automobile Dealers Franchise 
Act, however, the cited case is clearly distinguishable be- 
cause there the distributor was far more subject to the 
defendant manufacturer’s control. The dealers’ contracts 
were with the defendant manufacturer, not with the dis- 
tributor as in the present case. These contracts were in 
effect terminable at will, so that the manufacturer could 
deprive the distributor of all of his customers. The dis- 
tributor obtained orders from the dealers only because the 
manufacturer in its contracts required the dealers to order 
their products through the distributor. The distributor in 
the Carroll Electric case was the manufacturer’s agent for 
spending the manufacturer’s money for advertising, all of 
the details of which were controlled by the manufacturer; 
here nothing of the sort exists. The Carroll Electric dis- 
tributor was also the manufacturer’s agent in making re- 
bates, at the manufacturer’s expense, necessitated by the 
manufacturer’s reduction in retail prices; here nothing of 
the kind appears. In Carroll Electric, the distributor 
agreed to sell only the manufacturer’s products; while here 
the distributor, like most of the Fiat distributors in other 
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sections of the country, handles automobiles and other prod- 
ucts not manufactured by appellant’s parent corporation. 
In Carroll Electric, the manufacturer had a permanent em- 
ployee in the District of Columbia, on whom service was 
made, who assisted the distributor in selling the products to 
dealers on a regular and systematic basis and addressed 
dealers meetings for this purpose. Here, by contrast, the 
appellant has no employee in the District and sends none 
into the District to assist the distributor in selling its prod- 
ucts to its dealers or to address any dealer meetings for 
this purpose or to promote sales generally. On the con- 
trary, appellant never does anything of this character and 
maintains no training schools for salesmen either of the 
distributor or its dealers. It operates a training school in 
New York for mechanics employed by the distributor and 
its dealers, who may attend if they desire, and it will there 
render assistance to the distributor or the dealers in help- 
ing to solve any unusual servicing problems. There have 
been only isolated visits of personnel of appellant to the 
District of Columbia for the purpose of approving the dis- 
tributor’s premises before it signed a lease and for the pur- 
pose of a goodwill visit after they were equipped. 

Thus it appears that this Court was persuaded, in the 
Carroll Electric case, that the distributor was the “limited 
agent”? of the manufacturer, so as to subject the latter to 
service of process in an action for breach of contract, by a 
host of circumstances none of which are present in the case 
at bar. 


The appellee also relied below on Moore Machinery Co. v. 
Stewart-Warner Corp., N.D. Cal. (1939), 27 F. Supp. 526; 
Bach v. Friden Calculating Mach. Co., 6th Cir. (1948), 167 
F. 2d. 679, and Florio v. Powder Power Tool Corp., 3rd Cir. 
(1957), 248 F. 2d. 367. A cursory reading of these cases 
shows that in each of them the franchise agreement and busi- 
ness practices furnished overwhelming evidence that the 
local distributor was subjected completely to the control of 
the manufacturer and that he was truly an agent in every 
sense of the word. 
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It is readily apparent from the facts set forth in the 
Statement of the Case that, within the above cited cases 
relied on by the appellant, there is nothing in the relation- 
ship between appellant and its distributor that would justify 
a holding that the latter is the former’s agent for the pur- 
pose of venue or service of process. Indeed, in those cases 
facts appear tending to show control and agency to a some- 
what greater extent than any facts in the case at bar, not- 
withstanding which it was held that there was no agency. 
In the case at bar, there is no retention of title by appellant 
or consignment of goods to the distributor, nor is there 
any commission arrangement, as in a number of the cited 
cases. Instead, the distributor here buys and pays for the 
products and sells them for its own account to customers 
that it selects and upon such terms as it desires. Nor is 
the distributor characterized in its franchise from appellant 
as a “‘sales agent”’ as in some of the cited cases. Neither 
are the resale prices of appellant’s products fixed by it as 
would be the case if the distributor were an agent and as 
was the case in one or more of appellant’s authorities. Un- 
like certain of the cited cases, appellant’s warranty does 
not run to the ultimate purchaser, but only to the distribu- 
tor, whose warranty runs to the dealer, whose warranty in 
turn runs to the ultimate purchaser. Hach warrants for 
himself, not for his vendor, so that there is no element of 
agency. Unlike the situation in certain of appellant’s au- 
thorities, appellant owns no stock of the distributor and 
there are no common officers or interlocking directorates. 


As in some of the cases relied on by appellant, appellant 
supplies its distributors with certain advertising brochures 
and mats, but this distributor does not use appellant’s ad- 
vertising mats, preferring its own. In any event, the cited 
cases clearly show that such advertising aids are not deemed 
an indication of agency. Here, as in the Rock-Ola case, the 
distributor and its dealers are prohibited from using the 
word ‘‘Fiat’’ as part of the name of their companies, but 
they are permitted to use the trademark ‘‘Fiat’’ in con- 
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nection with the advertising, promotion and sale of Fiat 
products. Prior approval of the advertising of the distribu- 
tor and its dealers by appellant is not required, as it was 
in the Rock-Ola case; all that is required is that it should 
contain nothing that reflects adversely on appellant’s repu- 
tation or trademark. Here, appellant’s name is neither 
listed in the local telephone directory nor does it appear 
on the premises of the distributor; only the trademark 
‘Fiat?’ appears, as the contract permits, in connection with 
the sale of Fiat products. The distributor’s obligation to 
display signs indicating that it is dealing in Fiat products 
is certainly a normal obligation of any distributor or dealer 
in a trademarked product, especially when operating under 
a franchise system. The contractual requirement of appel- 
lant’s approval of such signs is obviously for the protection 
of appellant’s trademark and reputation and in no way 
indicates agency. 


The contractual requirement that the distributor cooper- 
ate in advertising and sales promotion programs conducted 
by appellant does not imply any joint or cooperative ad- 
vertising or any contribution by the appellant of financial 
assistance to the distributor’s advertising program. Noth- 
ing of this sort oceurs. Hach does its own advertising sep- 
arately and at its own expense. The clause in question 
merely contemplates that they shall coordinate their inde- 
pendent advertising campaigns so that the best results are 
obtained. 


The requirement that the distributor establish and equip 
places of business satisfactory to appellant, including suit- 
able facilities for the distributor to conduct dealer sales 
meetings, and the requirement of appellant’s consent to 
any change in the location, are merely for the purposes of 
maintaining the local good will of the appellant and in no 
way indicate agency, as clearly held in the Rock-Ola case. 
The same is true of the requirement that the distributor 
render assistance, guidance and advice to its dealers to 
help them to give proper service. It is even more obvious 
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that the distributor’s obligation to promote the sale of Fiat 
products and to assist its dealers to do so, making use 
and helping dealers to make use to a reasonable extent 
of appellant’s advertising material, is but the statement 
of the basic function of a distributor, which in no way 
indicates agency. 


The requirement that the distributor obtain appellant’s 
approval of the form of its franchise agreements with its 
dealers is no indication of agency. These dealer sales agree- 
ments used by the distributor must contain provisions in 
general imposing upon the dealer obligations to the dis- 
tributor similar to those of the distributor to the appellant. 
The purpose of requiring appellant’s approval of the form 
is to make sure that nothing therein is inconsistent with 
the required provisions. Aside from this, the distributor 
is free to incorporate any provisions in its dealer sales 
agreements that it desires, and in fact the agreements used 
by the various distributors differ in a number of substantial 
respects. Here, as with most of the provisions which the 
appellee points to as indicating agency, the purpose is to 
protect the appellant’s trademark and reputation and to 
assure that proper service and adequate supplies will be 
available to the public. 


Finally, it is obvious that the selection of a distributor to 
carry out the obligations of this distributor’s franchise 
depends very substantially on the personal characteristics 
of the individual responsible for the management. If that 
individual desires to conduct business in a corporate form, 
it is hardly an indication of agency for the contract to stipu- 
late that he shall have responsibility for the operating 
management of the corporate distributor. 


If all of its ten distributors are ‘‘agents’’ of appellant, 
then it is subject to suit by Fiat dealers, with which it has 
no contractual relationships, not only within the District of 
Columbia but in every one of the fifty States. Others who 
are ‘‘automobile manufacturers’’, as defined in the Auto- 
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mobile Dealers Franchise Act, and who also market their 
trademarked cars through franchised wholesale distribu- 
tors, would be similarly affected. 


This is a situation where a non-resident plaintiff is seek- 
ing to sue a non-resident defendant for an alleged failure 
to comply in good faith with the terms of a contract to 
which the non-resident defendant was not a party. Fur- 
thermore, it clearly appears that none of the alleged tortious 
acts were committed by appellant in this District. Since 
the dealer sales agreements in this case were between the 
distributor and the dealer, they imposed no obligations 
whatever on the appellant. The suit authorized by the 
Automobile Dealers Franchise Act is for failure of the 
‘¢manufacturer’’ to act in good faith in performing or com- 
plying with any of the terms or provisions of the ‘‘fran- 
chise’’?. The Act (U.S.C.A. Title 15, Section 1221 (b)) pro- 
vides that: ‘‘The term ‘franchise’ shall mean the written 
agreement or contract between any automobile manufac- 
turer engaged in commerce and any automobile dealer which 
purports to fix the legal rights and liabilities of the parties 
to such agreement or contract’’. In view of this, it is diffi- 
cult to understand how appellee can sue appellant under 
that Act, and this Court may sua sponte dismiss for lack 
of jurisdiction over the subject matter. Emmons v. Smitt, 
B. D. Mich. (1944), 58 F. Supp. 869, affd. 149 F. 2d. 869, 6th 
Cir. (1945), cert. den. 326 U. S. 746 (1945) ; McNutt v. Gen- 
eral Motors Acceptance Corp., supra; Burks v. Texas Co., 
5th Cir. (1954), 211 F. 2d. 443 . In this connection, the com- 
plaint in no way alleges that the distributors, in entering 
into these dealer sales agreements, acted as the agents of 
the appellant, and the complaint discloses that the pleader 
knew how to allege agency when he desired to do so. 


Aside from this, in all of the cases relied on by the ap- 
pellee below, the action was brought by a local resident who 
was a local distributor of the defendant manufacturer claim- 
ing a breach of the contract between them (Carroll Electric 
Co. v. Freed-Eisemann Radio Corp., supra; Moore Ma- 


35 


chinery Co. v. Stewart-Warner Corp., supra; Bach v. Fri- 
den Calculating Mach. Co., supra); or by a local resident 
injured in the forum as a result of the tortious conduct of 
the foreign defendant (Florio v. Powder Power Tool Corp., 
supra). Here the forum is not Alabama, where appellee’s 
dealership was located and the alleged damages occurred 
resulting from appellant’s alleged failure in good faith to 
perform the ‘‘franchise’’, but is the District of Columbia, 
of which neither appellant nor appellee is a resident. This 
difference between the instant case and those cases alone 
should prevent any stretching or ‘‘liberalizing”’ of the rules 
of agency so as to sustain venue or amenability to service 
in the District of Columbia. But, whether the traditional 
concept of agency as defined in the Restatement is fol- 
lowed, or some more elastic concept that requires somewhat 
less control by the principal over the agent, nevertheless 
the facts of this case show that there is no control of dis- 
tributor by the appellant of the type that appeared in any 
of the cases where the Court found an agency to exist. 

To the extent that service of process in the instant case 
depends upon Section 13-103 D. C. Code, 1951 Bd., the facts 
of this case do not come within those provisions. The clause 
in the second paragraph of the Section, referring to an ac- 
tion growing out of a contract to be performed in the Dis- 
trict of Columbia (and to tortious acts committed in the 
District) must be construed as referring only to contracts 
between the non-resident defendant and the plaintiff, not 
to contracts between third parties and the plaintiff. As 
we have seen, the complaint alleges no contract with the 
appellant and no alleged tortious acts were committed in 
the District. 
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POINT IL 
Service Was Not Effected Upon a Proper Person on Behalf of 
Appellant and There Is No Likelihood that Service Can Be 
Effected, So That the Complaint Must Be Dismissed. 


Even if appellant were amenable to suit and to service 
in the District of Columbia, nevertheless service was not 
effected on a proper person under the provisions of Rule 
4 (d) (3), 4 (d) (7) F.R.GP. or Section 13-103 D. C. Code. 
Franklin D. Roosevelt, Jr. was neither an officer nor em- 
ployee of appellant. Assuming, arguendo, that his com- 
pany was some sort of a ‘limited agent’’, it was not a 
‘managing or general agent’’, nor an ‘agent authorized 
by appointment or by law to receive service of process’’ 
under Rule 4 (d) (3). Consumers Services, Inc. v. Cleaver- 
Brooks Co., supra; Kelly v. United States Steel Corp., 
supra; Hardy v. O’Damiel, D. D. C. (1954), 16 F.R.D. 355; 
Fleming v. Malouf, W.D.N.Y. (1947), 7 F.R.D. 56; Morfes- 
sis v. Marvins Credit, Inc., D. C. Mun. App. (1950), 77 A.2d. 
178. The word “‘agent”’ in Section 13-103 D. C. Code should 
be given the same interpretation as the above-quoted lan- 
guage from Rule 4 (d) (3). This was the practice followed 
by the parties in Carroll Electric Co. v. Freed-Eisemann 
Radio Corp., supra, where service was made not on the local 
distributor, who was held to be a ‘‘limited agent’’, but on 
an employee of defendant present in the District of Colum- 
bia. The distinction is also implicitly recognized in other 
decisions. Read v. LaSalle Extension University, supra; 
WICA, Inc. v. WWSW, Inc., (1951), 89 App. D. C. 308, 191 
F, 2d. 502; Grimes v. Maryland State Fair, Inc. (1956), 97 
App. D. C. 275, 230 F. 2d. 825; Bahlke v. Byram, supra; cf. 
Consumers Services, Inc. v. Cleaver-Brooks Co., supra, and 
cases therein cited. 


Furthermore, where the proper person is not served and 
there is no likelihood that service can be made upon the 
foreign corporation in the jurisdiction, the complaint must 
be dismissed. Jones v. Motorola Inc., supra. 
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CONCLUSION 


For the reasons stated herein, it is respectfully submitted 
that the order of the court below should be reversed. 


Maxcoi S. Lanerorp, 
Cox, Lancrorp, Sropparp & CUTLER, 
1625 Eye Street, N. W., 
Washington 6, D. C. 
Attorney for Appellant. 


Epwarp GarFietp, Exziorr Sotomon, 
Garrretp, Satomon & Marnzes, 
50 Broad Street, 
New York 4, N. Y. 
of Counsel. 


August 15, 1960 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 3272-58 
Avapama Luportep Cars, Inc., Plaintiff 
v. 

Frawxtos D. Roosevett, Jz.; Dyxe Cuntum; Roosevett 
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Docket Entries 

Date Proceedings 

1958 

Deposit for cost by 


Dec. 29—Complaint, appearance, Jury Demand, #1 & 3 
ser. 12-30-58 filed 
Dec. 29—Summons, copies (4) and copies (4) of Complaint 

issued +2 N.F. 1-14-59; #4 NF 1-20, 


1959 


Jan. 19—Answer of defts. 1 & 3 to complaint, c/m 1-19-59. 
App. Fowler, Leva—Hawes & Symington filed. 


* * * * * . es * * * 


Feb. 3—Answer of deft. #2 to complaint & cross-claims vs. 
defts. #1, #3, & +4, c/m 2-2-59; Appearance of Hogan 
& Hartson. filed. 


Jun. 2—Summons, copy (1) and copy of complt to #4. 
N. F. 6-23-59 

Sept. 283—Summons, copy 1 & complaint to deft #4. 
Ser 10/6/59 
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Oct. 24—Motion of deft 4 to quash service of process and 

to dismiss the complaint; ¢/m 10-23-59; Affidavit; 

P & A; M.C. 11-3-59 filed 
Nov. 6—Notice of pltf of taking deposition of deft 1; 

¢/m 11-5-59 filed 
Nov. 6—Opposition of pltf to defts 4 motion to quash 

process filed 
Nov. 12—Deposition of deft #1 11/12/59; $13.00. filed 
Nov. 12—Reply by deft #4 to opposition of pltf to motion 

of deft £4 to quash service; ¢/s 11/12/59; affidavit. 

filed 

Dec. 2—Reply of pltf to motion of Fiat Motor Co. to quash; 

c/m 12-1-59. filed 
Dec. 7—Motion of deft., Fiat Motors to quash service of 

process argued and taken under advisement; 

(Rep. Roger Frye) Matthews, J. 


1960 


Feb 5—Cross-claims of defts +2 vs defts +1 & #8 settled 
& dismissed with prejudice & without costs per counsel 
filed 
Feb 25—Memorandum in support of proposed order of 
deft Fiat Motor Company, Inc. filed. 
Feb, 23—Order denying motion of deft. Fiat Motor Com- 
pany to quash service of process. (N) Matthews, J. 
Mar. 26—Certified copy of order of U.S.C.A. dated 3-24-60 
allowing appeal from U.S.D.C. from order of 2-25-60. 
filed. 
Apr. 1—Notice of Appeal of deft. Fiat Motor Co. Inc.; 
deposit by Langford, $5.00. (Copies mailed to Pledger, 
Edgerton and Richardson, Hogan and Hartson, Leva 
Hawes and Symington. filed. 
Apr. 16—Cost Bond on Appeal by deft in sum of $250.00 
with Fidelity and Guaranty Co. approved. Walsh, J. 
May 9—Record on Appeal delivered to U.S.C.A., deposit 
by Malcolm S. Langford, $1.25. 
May 9—Receipt from U.S.C.A. for original record. filed 
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[Filed December 29, 1958] 
Complaint 


(For Breach of Contract and Damages) 
(Violation of Public Law 1026, etc.) 


Count I 


1. The amount claimed herein exceeds Three Thousand 
Dollars ($3,000.00), exclusive of interest and costs, and 
accordingly this action is within the jurisdiction of this 
Court. 


2. Plaintiff is a corporation, duly organized under the 
laws of the State of Alabama, to engage in the business 
of purchasing for resale foreign cars under the trade-name 
of ‘‘Fiat’’. 


3. Defendants Franklin D. Roosevelt, Jr. and Dyke 
Cullum on January 21, 1958 were a partnership, trading 
as Roosevelt-Cullum Motors, engaged in business as dis- 
tributor of the Fiat cars to dealers in the State of Alabama 
area and elsewhere. 


4, Roosevelt Automobile Company, Inc., a Delaware Cor- 
poration, is engaged as exclusive distributor of ‘‘Fiats”’ in 
the District of Columbia and elsewhere, including the State 
of Alabama. 


5. Defendant Fiat Motor Company, Inc. is a New York 
corporation, acting for Fiat, S. p. A, a limited company 
organized and existing under and by virtue of the laws of 
the Republic of Italy, in connection with the distribution 
of Fiat vehicles in the United States of America. 


6. On January 21, 1958, plaintiff, as dealer, and defend- 
ants Franklin D. Roosevelt, Jr. and Dyke Cullum, a part- 
nership, trading as Roosevelt-Cullum Motors, entered into 
a written agreement, known as a Fiat Dealers Sales Agree- 
ment, effective immediately, to continue until December 
31, 1961, by the terms of which plaintiff was to purchase 
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from defendants for resale to plaintiff’s customers, Fiat 
Company products. Said agreement provided, among other 
things, that plaintiff was to develop, encourage and pro- 
mote the sale of said Company products ; establish, maintain 
and equip a place of business, including a salesroom, for 
the exhibition of Fiat cars; employ adequately trained 
personnel in its sales program; maintain adequate stock 
of latest model Fiats, including demonstrators, and adver- 
tise said Company products by appropriate signs and 
displays. 


7. Pursuant to the aforesaid agreement and other rep- 
resentations, as hereinafter stated, plaintiff leased prop- 
erties to be used in the operation of its dealership, secured 
a commitment for erection of a building, contracted for the 
services of adequate personnel, negotiated credit arrange- 
ments and arranged for the requisite licenses and permits ; 
solicited orders for Fiat cars, purchased office supplies; 
advertised in local newspapers; and supervised the Fiat 
display at the Italian Trade and Travel Exhibit in Bir- 
mingham, Alabama, all for the purpose of establishing 
plaintiff in business as a Fiat car dealer. 


8. Contrary to the terms of the aforesaid agreement, 
defendants Franklin D. Roosevelt, Jr. and Dyke Cullum, 
a partnership, trading as Roosevelt-Cullum Motors, caused 
certain cars, ordered by plaintiff, to be delivered to other 
dealers for resale and, despite repeated demands, defend- 
ants have nevertheless failed to perform their obligations 
under the aforesaid agreement, thereby causing great 
damage to plaintiff. 


Count II 
1., 2., 3., 4., 5. The allegations of paragraphs 1-5, inclu- 
sive, Count I, are incorporated herein by reference. 


6. Defendant Roosevelt Automobile Co., Inc., through 
its agents, servants and employees and defendant Franklin 
D. Roosevelt, Jr., prior to the execution of a new Fiat 
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dealer sales agreement made the 26th day of March, 1958, 
by and between plaintiff and defendant Roosevelt Auto- 
mobile Company and thereafter, made statements and rep- 
resentations known to be false and misleading to plaintiff, 
for the purpose of encouraging and inducing plaintiff to 
continue in the business of selling and promoting the sale 
of Fiat products and knowingly made false promises re- 
garding plaintiff’s role in these defendants’ present and 
future plans for the promotion, distribution and sales of 
Fiat cars in the Alabama area. 


7. From January 21, 1958 until July 21, 1958, plaintiff 
encouraged and promoted the sale of Fiat products in its 
territory; incurred expenses, in advertising and otherwise, 
to establish itself as a Fiat dealer; continued to maintain 
and equip its place of business but as a result of said 
defendant’s false and misleading representations, upon 
which plaintiff reasonably relied, it was forced to discon- 
tinue its operations as a Fiat car dealer, all to its great 
damage. 

Counr ITI 


1, 2., 3., 4., 5. The allegations of paragraphs 1-5, inclu- 
sive, Count I, are incorporated herein by reference. 


6. Defendant Fiat Motor Co., Inc., throughout the nego- 
tiations between defendants Franklin D. Roosevelt, Jr., 
Dyke Cullum and plaintiff, and between defendant Roose- 
velt Automobile Co., Inc., defendant Franklin D. Roosevelt, 
Jr. and plaintiff, as hereinbefore more fully described in 
Counts I and II, failed to comply and perform in accord- 
ance with the aforesaid dealer sales agreements and other- 
wise failed to act in good faith, in violation of Public Law 
1026—70 Stat. 1125, causing great damage to plaintiff. 


Waenerore, plaintiff demands judgment against defend- 
ants as follows: 


a. Under Count I, against defendants Franklin D. Roose- 
velt and Dyke Cullum, in the sum of Two Hundred Fifty 
Thousand Dollars ($250,000.00), besides costs. 
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b. Under Count II, against defendant Roosevelt Auto- 
mobile Co., Inc. and Franklin D. Roosevelt, Jr., in the sum 
of Five Hundred Thousand Dollars ($500,000.00), besides 
costs. 


ce. Under Count II, against defendant Fiat Motor Com- 
pany, Inc., in the sum of Two Hundred Fifty Thousand 
Dollars ($250,000.00), besides costs. 


PienGer, Epcerton & RicHARDSON 


By Cuarues E. Puepcer, JR. 
Charles E. Pledger, Jr. 


Joun F. Manoney, JR. 
John F. Mahoney, Jr. 
512 Washington Building 
Washington 5, D. C. 


Attorneys for Plaintiff 


Plaintiff demands trial by jury. 


Cxarwes EB. Puepcer, JR. 
Charles E. Pledger, Jr. 


{Filed Oct. 8, 1959] 
U.S. Marshal's Return of Service 


I hereby certify and return that I served the annexed 
Summons & Complaint on the therein-named Fiat Motor 
Company, Inc. by handing to and leaving a true and correct 
copy thereof with Franklin D. Roosevelt, Jr. Agent per- 
sonally at 2825 V St. N.E., Washington in the said District 
at 11:35 a.m. on the Oct. 6, 1959 day of 19... 


Cxartes H. Wazp, JR. 
United States Marshal 


By Wave F. Beat (s) 
Deputy 
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[Filed October 24, 1959] 
Motion to Quash Service of Process 


Comes Now Fiat Motor Company, Inc., named as a de- 
fendant in the above-entitled cause, appearing specially by 
its attorneys, Cox, Langford, Stoddard & Cutler, and Kd- 
ward Garfield, for the purpose of this motion and no other, 
and moves the Court to set aside and quash the purported 
service of process herein upon it and the return thereof, and 
to dismiss the complaint against said defendant. The 
grounds of this Motion are: 


(1) The purported service upon Franklin D. Roosevelt, 
Jr., as alleged ‘‘agent”’ of said defendant Fiat Motor Com- 
pany, Inc. (herein referred to as defendant Fiat) is void 
and a nullity, since Mr. Roosevelt is not and has never been 
an ‘‘agent’’ of defendant Fiat for any purpose. 


(2) Defendant Fiat has not been properly served with 
process, in that no service has been made upon a managing 
or general agent of defendant Fiat or upon any other 
agent ‘‘authorized by appointment or law to receive serv- 
ice of process’? under Rule 4(d) (3), FROP. 


(3) Defendant Fiat is a corporation organized under 
the laws of New York; it has no office, telephone, telephone 
listing, stock of goods, resident agent or place of business 
in the District of Columbia, it solicits no sales and trans- 
acts no business in the District of Columbia; it is therefore 
not doing business within the District of Columbia so as 
to be subject to service of process under D. C. Code, See. 
13-103. 


Wherefore the Court has no jurisdiction over defendant 
Fiat, and the alleged service of process herein and the re- 
turn thereof in respect to same should be quashed, and 
the complaint should be dismissed in respect to said de- 
fendant. 


8 
Oral argument is requested. 


Cox, Lancrorp, Sropparp & CuTLeR 


By: Oscar Cox 
A Partner 
1625 Eye Street, N. W. 
Washington 6, D. C. 


Epwarp GARFIELD 
Edward Garfield 
50 Broad Street 
New York 4, New York 


Attorneys for defendant Fiat 
Motor Company, Inc., appear- 
ing specially herein for the 
purpose of this motion. 


[Filed October 24, 1959] 
Affidavit of Edward Garfield 


Srare or New York eat is 
County or New York : 


Epwarp GarFIeLp, being duly sworn, deposes and says: 


1. That he is the Vice-President and General Counsel of 
Fiat Motor Company, Inc., one of the named defendants 
in the above-entitled action, and that this affidavit is made 
in support of said defendant’s motion to set aside and quash 
the purported service of process herein upon said defend- 
ant and the return thereof and to dismiss the complaint 
against said defendant. Your deponent has personal knowl- 
edge of all the facts set forth herein. 


2. Fiat Motor Company, Inc. is a corporation duly organ- 
ized and existing under and by virtue of the laws of the 
State of New York. Its principal place of business is at 
500 Fifth Avenue, Borough of Manhattan, City, County 
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and State of New York. It has no place of business, no 
office, no telephone or telephone listing, no stock of goods 
and no agent or representative of any kind in the District 
of Columbia; it solicits no sales and transacts no business 
whatsoever in the District of Columbia. 


3. The business of Fiat Motor Company, Inc. is that of 
importing Fiat motor vehicles into the United States and 
selling them to wholesale distributors. The wholesale dis- 
tributor who has been appointed to sell Fiat motor vehicles 
to dealers in the District of Columbia and in several other 
states along the Southern Atlantic seaboard from Delaware 
through Florida, is the defendant Roosevelt Automobile 
Co., Inc., whose principal place of business is in the District 
of Columbia. Franklin D. Roosevelt, Jr. is the President 
of Roosevelt Automobile Co., Inc. The purported service 
was made upon him as the alleged ‘‘agent’’ of Fiat Motor 
Company, Inc. Neither Mr. Roosevelt, nor said company 
of which he is President, is or has ever been an “agent”? 
of Fiat Motor Company, Inc. for any purpose. The rela- 


tionship between Fiat Motor Company, Inc. and Roosevelt 
Automobile Co., Inc. is governed by a written contract 
called the Distributor Sales Agreement. This agreement 
comprises a preamble and sixteen sections, and many of 
the sections have a number of subdivisions. The only two 
sections pertinent to the present issue are Sections 2 and 
16. (a), which respectively read as follows: 


“<9. Appointment of Distributor and Sales Rights 


Fiat hereby appoints Distributor a non-exclusive 
authorized Fiat distributor of Company Products, and 
Distributor hereby accepts such appointment and as- 
sumes and agrees to carry out and perform in Dis- 
tributor’s Locality the duties, obligations and respon- 
sibilities herein provided. Subject to and in accordance 
with the terms and conditions of this agreement, Fiat 
shall sell Company Products to Distributor and Dis- 
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tributor shall purchase such products from Fiat. Dis- 
tributor reserves the right to make purchases from 
others without obligation or liability of any kind to 
Fiat, provided that Distributor shall not be relieved of 
any duty, obligation or responsibility assumed by 
Distributor under this agreement; and Fiat reserves 
the right to make sales to others (including without 
limitation other distributors, dealers, whether or not 
appointed by Distributor, and consumers) without ob- 
ligation or liability of any kind to Distributor.’’ 


“16. General—Distributor’s Status—Distributor 
Non-Agent 


16. (a) Distributor shall not be, or in any manner 
state, represent, imply or hold itself out as an agent 
or representative of Fiat or Manufacturer, or transact 
any business in the name of Fiat or Manufacturer, 
it being intended that Distributor shall be an independ- 
ent contractor. The provisions of this agreement as 
to facilities to be supplied by Distributor, conduct of 
Distributor’s business, Distributor’s relationship with 
others and purchase and sale of Company Products 
are intended only for the protection of the name, trade 
names, trademarks, goodwill and business of Manu- 
facturer and Fiat, and to assure that Company Prod- 
ucts will be made available to retail purchasers thereof 
in adequate quantities, and that proper service will 
also be available to such retail purchasers.” 


4. There is no other agreement between Fiat Motor 
Company, Inc. and Roosevelt Automobile Co., Inc. or Frank- 
lin D. Roosevelt, Jr., either oral or in writing, wherein or 
whereby either of the latter has been appointed the agent 
or representative of Fiat Motor Company, Inc, for any 
purpose whatsoever in the District of Columbia; and there 
is nothing whatsoever in the business practices between 
them that in fact or in law constitutes any such agency. 
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5. All automobiles sold by Fiat Motor Company, Inc. to 
Roosevelt Automobile Co., Inc. are delivered by the seller 
to the buyer on dock at various seaports on the Eastern 
Seaboard of the United States, normally including only 
Baltimore, Maryland, Jacksonville, Florida and Port Ever- 
glades, Florida. Title to the automobiles sold passes upon 
delivery. No automobiles are ever sold or delivered to 
Roosevelt Automobile Co., Inc. by Fiat Motor Company, 
Inc. in the District of Columbia. This has always been 
the situation since the inception of the business relation- 
ship between Fiat Motor Company, Inc. and Roosevelt 
Automobile Co., Inc. and Franklin D. Roosevelt, Jr. 


6. Fiat Motor Company, Inc. does not have any managing 
agent or general agent in the District of Columbia nor any 
other agent authorized by appointment or law to receive 
service of process. 


7. Fiat Motor Company, Inc. is not doing and has never 
done business within the District of Columbia so as to be 


subject to service of process therein. 


8. It is respectfully submitted that the Court has no 
jurisdiction over Fiat Motor Company, Inc. and that the 
alleged service of process herein and the return thereof in 
respect to the same should be quashed and that the com- 
plaint should be dismissed in respect to such named 
defendant. 


Epwarp GarFIELD 


Sworn to before me this 
21st day of October, 1959. 


ADELE Harris 
Notary Public, State of New York 
No. 31-1682850 
Qualified in New York County 
Commission Expires March 30, 1961 
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[Filed Nov. 12, 1959] 
Reply Affidavit of Edward Garfield 


WasHINGTON 
Disreict or CoLUMBIA 


Epwarp Garriewp, being duly sworn, deposes and says: 


1. This reply affidavit is made in view of the position 
taken by the plaintiff in opposition to defendant Fiat Motor 
Company, Inc.’s motion to set aside and quash the pur- 
ported service of process herein upon said defendant and 
the return thereof and to dismiss the complaint against 
said defendant. Your deponent has personal knowledge of 
all of the facts set forth herein. 


2. Fiat Motor Company, Inc. (hereinafter called ““Fiat’’) 
has never obtained a certificate to do business in the Dis- 
trict of Columbia; has never entered into any contracts 
in the District of Columbia; has never kept any bank 
accounts there nor made any collections there. All collec- 
tions for automobiles sold to Roosevelt Automobile Co. 
Ine. have always been, and still are, made in New York 
from the New York bank issuing the letters of credit estab- 
lished as the method of paying for the cars. Roosevelt 
Automobile Co. Inc. pays for spare parts purchased by it 
from Fiat by sending its checks therefor to Fiat in New 
York. 


Fiat has no officer, director, executive, statutory or other 
agent or employee in the District of Columbia, and never 
conducted any of its executive functions there. All of 
Fiat’s activities and functions, executive, ministerial and 
otherwise, are conducted outside of said District. 


Fiat has no property of any kind in the District of 
Columbia. 


No books, corporate or otherwise, are kept by Fiat in the 
District of Columbia. 
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All deliveries of automobiles and most spare parts are 
made by Fiat at a port of entry in the United States 
outside the District of Columbia. Some spare parts that 
emanate from Fiat’s New York Spare Parts Depot are 
shipped from New York to the District of Columbia in 
interstate commerce. 


Fiat makes no purchases or sales of any kind in the 
District of Columbia. 


Fiat maintains no one in said District who has authority 
to make any contracts of any kind for it. 


3. Fiat advertises its products in magazines which cir- 
culate nationally, including the District of Columbia. 


Fiat makes available to all authorized Fiat distributors, 
including Roosevelt Automobile Co. Inc., and to their au- 
thorized Fiat dealers, certain brochures and, in addition, 
supplies to each of them at the time of his appointment an 
advertising kit containing advertising mats. Roosevelt 


Automobile Co. Inc., however, has its own advertising mats 
which it uses for its own independent advertising and for 
its cooperative advertising with certain dealers and which 
it makes available for use to all of its dealers. 


All distributors, including Roosevelt Automobile Co. Inc., 
are at liberty to use either the advertising mats supplied 
by Fiat or those supplied by Roosevelt Automobile Co. Inc., 
or not to use any of them, as they choose. 


Fiat makes no contributions of any kind whatsoever to 
the advertising done by any of its distributors, including 
Roosevelt Automobile Co. Inc., or to any of their dealers. 


Fiat exercises no control whatever over the contents 
of the advertising of Roosevelt Automobile Co. Inc, or 
of any of the other distributors or of any of their dealers, 
except to the extent that false and deceptive advertising 
is prohibited by the Distributor Sales Agreement. 
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Roosevelt Automobile Co. Inc. and all other distributors 
are required to expend for advertising an amount equal 
to one (1%) percent of their sales computed on the basis 
of suggested retail prices, but they are free to expend these 
monies in any manner they choose, and their advertising 
is, in fact, conducted free of any supervision or control 
by Fiat. 


4. The Distributor Sales Agreement with Roosevelt 
Automobile Co. Inc. was completely negotiated in New York 
and was executed by both parties in New York. 


Visits of officers, executives and employees of Fiat to the 
District of Columbia are infrequent, casual and isolated. 
A Fiat field representative visits the one authorized Fiat 
dealer of Roosevelt Automobile Co. Ine. in the District of 
Columbia twice a year for the purpose of inspecting him 
and ascertaining whether he is protecting the trademark 
and good will of Fiat and offering proper service on Fiat 
cars. Each of these visits lasts about one hour. The only 
other visits ever made to Roosevelt Automobile Co. Inc. 
in said District by any of Fiat’s executives were (1) that 
of Fiat’s Manager of Technical Assistance, who visited said 
distributor’s premises in the spring of 1958 for the purpose 
of determining whether they were physically suitable for 
carrying out the distributor’s obligations under the Dis- 
tributor Sales Agreement, and (2) that of Fiat’s General 
Manager, who was invited to visit the premises by the 
distributor after they had been set up. All other visits 
to the District of Columbia by Fiat’s officers or executives 
were on matters unrelated to the business of Fiat. 


All business matters between Fiat and Roosevelt Auto- 
mobile Co. Inc. requiring personal discussion are conducted 
either on the telephone or in New York. 


If said Distributor’s Service Manager or mechanics need 
instruction or assistance on servicing of Fiat cars, they 
come to Fiat’s training school in New York. Fiat has no 
training schools for other types of personnel. 
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No sales instructions of any kind are given to said 
distributor or to its personnel; nor is any assistance of 
any kind given to them in making sales. Fiat exercises 
no supervision over the Sales and Service Department of 
said distributor or of any of its distributors. Insofar 
as service is concerned, Fiat’s function is limited to lend- 
ing assistance in the solving of servicing problems per- 
plexing to the Service Department of Roosevelt Automo- 
bile Co. Inc, or any of its other distributors. This assist- 
ance to Roosevelt Automobile Co. Inc. is rendered at Fiat’s 
Service Department in New York. 


5. Pursuant to the terms of Section 2 of the Distributor 
Sales Agreement, which is a uniform agreement used for 
all of Fiat’s distributors, each of them, including Roosevelt 
Automobile Co. Inc., is free to purchase and sell prod- 
ucts not sold by Fiat, including other makes of automobiles. 
In fact, many of Fiat’s distributors do so. For example, 
Roosevelt Automobile Co. Inc. is a distributor for Abarth 
automobiles, which are manufactured in Italy from Fiat 
automobiles or chassis, the mechanical parts of which are 
drastically altered, modified and augmented, and upon 
which entirely new and different custom-made bodies are 
placed. That distributor also distributes Autovox radios 
and Pirelli tires, the manufacturers of which products have 
no connection with Fiat. 


Fiat’s largest distributor is the Hoffman Motor Car Co. 
Inc., which is responsible for the states of New York, New 
Jersey, Pennsylvania, Connecticut, Rhode Island, Massa- 
chusetts, New Hampshire, Vermont, Maine, California, 
Arizona and Nevada. In addition to distributing Fiat 
products, that distributor imports and distributes Alfa 
Romeo, Lancia, Porsce and Facel-Vega automobiles. 


Freed Motor Co. Inc., another Fiat distributor, respon- 
sible for Utah and parts of some surrounding states, is 
also a distributor for Plymouth and DeSoto. 
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Corder-Oldsmobile, Inc., the Fiat distributor for Oregon 
and parts of nearby states, is also a distributor of Olds- 
mobile automobiles. 


Imported Car Co. Inc., the Fiat distributor for the State 
of Washington and some parts of nearby states, is also 
a distributor for Lincoln, Mercury and Borgward auto- 
mobiles. 


The distributors, including Roosevelt Automobile Co. 
Ine., under the uniform Distributor Sales Agreement and 
in practice, select their own dealers and Fiat merely has 
the privilege of approving them. Once approved, Fiat 
has no power to cancel the franchise of any dealer; this 
is the distributor’s sole prerogative. Fiat approved the 
Dealer Sales Agreement used by Roosevelt Automobile Co. 
Ine. as being in compliance with the requirements of Section 
3(f) (i-xiv), but in no other respect were the terms thereof 
prescribed or controlled by Fiat. Aside from the above- 
mentioned prescribed provisions, it is not uniform in other 
substantial respects with the Dealer Sales Agreements used 
by other authorized Fiat distributors, particularly that 
used by the Hoffman Motor Car Co. Inc. Each distributor, 
including Roosevelt Automobile Co., Inc., is free to incor- 
porate whatever provisions it desires not inconsistent with 
the prescribed provisions, and each of them has done so. 
The purpose of the requirement of approval as to form of 
the Dealer Sales Agreement is to prevent the insertion of 
any provisions therein inconsistent with the required pro- 
visions. 

No authorized Fiat distributor or dealer in the United 
States has ever used the word ‘‘Fiat”’ in its name, this 
practice being prohibited by the uniform Distributor Sales 
Agreement. 

Fiat suggests both retail prices to be charged by dealers 


and dealers’ prices to be charged by distributors, but does 
not fix any of such prices, and the distributors and dealers 
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are free to sell Fiat products at any prices they choose. 

The Automobile Information Disclosure Act (15 U.S.C.A., 
§ 1231 et seq.) requires Fiat, as well as all others similarly 
situated, to affix a label to each automobile sold, stating the 
suggested retail price thereof. 


Fiat has no connection whatever with the allocation by 
its distributors of Fiat cars to the latters’ dealers. Neither 
does Fiat concern itself, or have any connection with, the 
time, manner or terms of distributors’ sales to their dealers. 


Fiat has no connection with the hiring or discharging 
of any of its distributors’ employees, or with fixing their 
salaries. Every distributor, including Roosevelt Auto- 
mobile Co. Inc., pays its own expenses, and each of them 
retains for itself all profits and sustains all losses. 


All Dealer Sales Agreements made by Roosevelt Auto- 
mobile Co. Ine. with its dealers are for one year, renewable 
each year at dealer’s option under certain conditions and 
are cancellable or terminable by that distributor caly for 


breach of contract, except that they terminate if the Dis- 
tributor Sales Agreement with Fiat terminates. Fiat has 
no contractual relationship with any dealer and sells no 
cars to dealers. 


6. With respect to the claim asserted against Fiat in 
Count III of the complaint, Fiat performed no acts what- 
ever in the District of Columbia in any way concerning 
plaintiff. All acts of Fiat concerning plaintiff and relat- 
ing in any way to the claim made in said Count were 
performed by Fiat either in New York or in Alabama. 
This fact is confirmed by the testimony of Donald Luhrsen, 
the President of plaintiff, whose deposition was taken at 
the instance of the other defendants on March 16 and 17, 
1959 in this action. The transcript of this testimony com- 
prises 407 pages, and said witness testified to every aspect 
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of the claims asserted in the complaint, including that 
asserted against Fiat. 


/s/ EpwaRD GARFIELD 


Sworn to before me this 
11th day of November, 1959 


/3/ Heten Faust 
Notary Public, District of Columbia 
My Commission expires May 14, 1961. 


Excerpts from Deposition of Franklin D. Roosevelt. Jr. 


Examination by Counsel for Plaintiff 


By Mr. Mahoney: 


Q. Will you state your full name, sir? A. Franklin D. 
Roosevelt, Junior. 

Q. Mr. Roosevelt, are you the president of Roosevelt 
Automobile Co., Inc.? A. I am. 

Q. Where is your business located, sir? A. 2825 ‘‘V”’ 
Street, Northeast, Washington, D. C., 18. 

Q. Did you enter into a distributor sales agreement with 
Fiat Motor Company? A. Yes, I did. 

Mr. Garfield: Excuse me for a minute. J want the record 
to show, and I think it should be shown at the very incep- 
tion of it, that Cox, Langford, Stoddard & Cutler and I 
are appearing on this deposition specially and only for the 
purpose of the motion to quash the service of process and 
the return of the Marshal and to dismiss the complaint 
against the defendant, Fiat Motor Company, Inc., and not 
generally or for any other purpose in the action. 

Mr. Mahoney: That is understood. 


By Mr. Mahoney: 


Q. Mr. Roosevelt, I hand you a copy of an agreement 
between Fiat Motor Company, Inc, and yourself as Presi- 
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dent of Roosevelt Automobile Company, Inc. and ask 
4 you if that is a copy of the agreement that you 

entered into with the defendant, Fiat Motor Com- 
pany, Inc.? 


(The document above referred to was thereupon examined 
by the witness.) 


The Witness: It appears to be a photostatic copy of the 
distributor sales agreement between me and Fiat. 

Mr. Garfield: You didn’t finish your answer, between 
Fiat and whom? 

The Witness: Between Fiat and Roosevelt Automobile 
Company, Ine, 


By Mr. Mahoney: 


Q. Do you have a signed copy of this agreement? A. 
Yes, I do, in my office. 

Mr. Mahoney: Will the Reporter mark this document as 
Plaintiff’s Exhibit Number 1? 


(The document above referred to was by the reporter 
marked Plaintiff’s Exhibit No. 1 for Identification and is 
attached to the court copy of this deposition.) 


Mr. Mahoney: It is understood that this copy will be 
introduced in lieu of the original? 

Mr. Garfield: Yes. It is a true and correct copy of the 
original agreement. 

Mr. Mahoney: Thank you. 


By Mr. Mahoney: 


Q. Mr. Roosevelt, to your knowledge, are you the 

5 only distributor of Fiat Motor Company in Wash- 

ington, D. C.? A. No, I am not. If you mean that 

as I think you mean it, I have not got an exclusive distrib- 
utor agreement. 

Q. Would you give us the names of the other distributors 

in Washington, D. C. representing Fiat Motor Company? 

A. Well, let me put it this way: Any distributor of Fiat 
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has a non-exclusive distributorship for a given territory. 

Q. My question, Mr. Roosevelt, was: Are you the only 
distributor of the Fiat Motor Company in Washington, 
D. C. at this time? A. Well, I am the distributor for Fiat 
Motor Company covering the area which includes Washing- 
ton, D. C. 

Q. To your knowledge there are no other distributors 
in Washington, D. C.?. A. That is correct. 

Mr. Symington: I assume you are talking about dis- 
tributors as distinguished from dealers? 

Mr. Mahoney: Yes. 


By Mr. Mahoney: 


Q. Mr. Roosevelt, have you complied with the distributor 
sales agreement in these respects: Have you engaged 
dealers in the District of Columbia to sell Fiat products? 

A. I don’t know what you mean by ‘cengaged’’, but 
6 I have franchised one dealer in the District of Co- 
lumbia, not dealers. 

Q. Could I have his name and address, sir? A. Pohanka- 
Oldsmobile, Inc., 20th and M Streets, Washington, D. C. 

Q. When did you sign him as a franchised Fiat dealer? 
A. That contract is dated December 1, 1958. 

Q. Is he the only dealer in Washington, D. C. of Fiat 
products? A. Yes. The only franchised dealer. You said 
‘che”?, It is not ‘‘he’’, it is a corporation. 

Q. In your business establishment, do you have a reading 
room or meeting room facilities for dealers’ sales con- 
ferences? A. Yes. 

Q. Have those facilities been inspected by a representa- 
tive or representatives of Fiat? A. When I was about to 
sign the lease, a representative of Fiat came down to look 
at the premises to see whether they complied with the stand- 
ards set forth in the contract, which were set forth speci- 
fically, as I recall, in closing the contract, so as to maintain 
the reputation, good-will etcetera of Fiat. 

Q. Have you rendered aid or assistance to the dealer 
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that you signed in Washington, D. C. and advised him 
with respect to Fiat Company products? A. We 
7 are so constantly in contact with our dealer in the 
District of Columbia that I would say the answer is 
““Ves’’, 

Q. Do you deal with a particular person at Pohanka, 
Mr. Roosevelt? A. We deal with all the department heads 
of Pohanka including Mr. Jack Pohanka, John Lee, Mr. 
King, the service manager, the accountant-bookkeeper 
etcetera, 

Q. In the copy of the distributor sales agreement on 
page seventeen, paragraph 3 (n), it states that you shall 
cooperate with Fiat in connection with advertising, train- 
ing and service and sales promotion. What have you done 
in connection with that? A. You will have to show me that 
paragraph before I can answer the question. 


* . * * * * . * * 
Mr. Mahoney: I will rephrase my question. 
By Mr. Mahoney: 


Q. Mr. Roosevelt, have you advertised Fiat products 
in Washington, D. C. area? A. Yes. 

Q. Would you tell us generally what your advertising 
program consists of? A. It consists of two basic programs 
—three: The first part of it is a cooperative arrangement 
between me and the Metropolitan area dealers with regard 
to the Washington Automobile Show which was held last 
January and in which we jointly put on the Fiat exhibition. 

Two: We also have engaged with the Metropolitan 

9 area dealers in a cooperative advertising program 

in which we contributed financial support to that 
program. It was undertaken by the dealers themselves. 

And thirdly, we have advertised Fiat products in the 
last few weeks under our own name, listing the Metro- 
politan area dealers in our advertising. 

Q. Do you have signs on or in your place of business 
in which the name ‘‘Fiat’’ appears? A. I have, I believe, 


22 


two large neon signs, one at each end of our building which 
simply state the word ‘Fiat’. 

On the front of our building I have in large, white 
letters ‘Roosevelt Automobile Company, Ine.’’.. On the 
side of our building I have, I believe, the word ‘‘Fiat”’ 
and under that ‘‘Distributor for Southeastern States’’, 
referring to my company as the distributor. 

I might say that this is very expensive, a very expensive 
bit of signwork. 

Q. Have those signs been inspected and approved by 
representatives of Fiat? A. No, they were never inspected, 
they were never approved, they were never submitted for 
approval to Fiat. 

In fact, I have designed them myself. 

Q. Have any representatives from Fiat seen these signs? 

A. On the very rare occasions when any represen- 
10 tative of Fiat came to Washington to my office, I 

assume that they saw them. The purpose of these 
signs is that they be seen, but no comment has ever been 
made upon them by any representative of Fiat. 

Q. In addition to the advertising that you mentioned, 
Mr. Roosevelt, do you also have a section in the classified 
ads of the telephone directory? A. Yes, I believe we do. 

Q. Does the name ‘‘Fiat’’ appear in your ad? A. I be- 
lieve it is listed under ‘‘Fiat’’ in the dealers’ section of 
the automobile section or division of the ‘‘Yellow Pages’’ 
and that advertising is placed through the company the 
name of which I can’t remember, which is the representa- 
tive of the Telephone Company for this particular pro- 
gram. 

Q. In other words, you did not pay for that ad? A. Oh, 
we do, and our dealers pay. 

Q. Your dealers pay? A. Yes. 


* ° * * ° ° * ° ° 


Examination by Counsel for the Defendant Fiat 
Motor Company, Ine. 
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By Mr. Garfield: 


Q. Mr. Roosevelt, have you read the reply affidavit 
11 by Edward Garfield in this motion sworn to the 11th 
day of November, 1959? A. Yes, I have. 

Q. Are the statements of fact therein that refer to 
Roosevelt Automobile Company, Inc, and to Franklin D. 
Roosevelt, Junior true and correct of your own knowledge? 
A. Yes, they are. 


* * * * * * * * * * 


Q. Is there any sign on the building of Roosevelt Auto- 
mobile Co., Inc. containing the name ‘“‘Fiat Motor Co., 
Inc.”’? A. No. 

Q. Is there anything in any phone directory, classified 
or otherwise in the District of Columbia containing the 
name ‘‘Fiat Motor Company, Inc.”’? A. No. 

Q. What is the trade mark of Fiat products? 
12  Whatis the main trade mark? A. The letters F-i-a-t 
and the letter ‘‘a’’ has a special way of being printed 

with an indentation on the top right corner of the ‘‘a’’. 

Q. That is, of course, one design of the trade mark? 
A. Yes, correct. 

Q. But do you know what the trade mark itself is? Is 
it not a trade mark, just ‘‘Fiat’’? A. Just plain ‘‘Fiat’’. 


Plaintiff's Exhibit No. 1 


Frar Motor Company, Inc. 
DistrrsuTor Sates AGREEMENT 


AGrerMENT made and entered into at New York, New 
York, as of the 25th day of March, 1958, by and between 
Fir Moror Company, Ixc., a New York corporation, with 
its principal place of business at 500 Fifth Avenue, New 
York, New York, (hereinafter referred to as ‘‘Fiat’’) 
and Roosevett AuTomosILE Co., Inc., a Delaware corpora- 
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tion, with its principal place of business in Washington, 
D. C., (hereinafter referred to as “‘Distributor’’). 


PREAMBLE 


Fiat warrants that it now has, and guarantees that as 
long as this agreement shall be in effect it will continue 
to have, the sole and exclusive sales rights in the United 
States of America for a line of quality motor vehicles 
bearing the trademark ‘‘Fiat”’ and parts, accessories and 
equipment therefor, all of which are manufactured by 
Fiat, S.p.A., a limited company duly organized and exist- 
ing under and by virtue of the laws of the Republic of 
Italy, having its principal place of business at Turin, 
Italy (hereinafter referred to as ‘‘Manufacturer’’). These 
products are distributed and serviced primarily through 
factory branches and agents in Italy and in many other 
countries throughout the world. Fiat desires to distribute 
and sell these products in the United States of America. 


The purpose of this agreement is to establish Dis- 
tributor as an authorized distributor for the distribution, 
sale and service of Fiat motor vehicles, parts and equip- 
ment in the District of Columbia and in the States of 
Maryland, Delaware, Virginia, West Virginia, North 
Carolina, South Carolina, Georgia, Alabama and Florida. 


Distributor acknowledges and agrees that the relation- 
ship created by this agreement between it and Fiat will 
end whenever this agreement either terminates or expires 
pursuant to the terms contained herein. Any relationship 
that may exist between Distributor and Fiat after expira- 
tion or termination of this agreement will be pursuant to 
some new agreement which may be negotiated between the 
parties. Therefore Distributor understands that he may 
not, in reliance upon this agreement or the relationship 
created hereunder, make or enter into any plans, invest- 
ments, commitments or leases for operations beyond the 
period that this agreement may be in effect and that any 
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profit or advantage to Distributor must be anticipated 
only on the basis of the period of duration of the relation- 
ship between Distributor and Fiat pursuant to this 
agreement. 


There has been established and maintained over a period 
of many years the goodwill of the public throughout the 
world toward Manufacturer, its products and its factory 
branches, agents, distributors and dealers. The success 
of Fiat is dependent on the continuation of this goodwill 
and upon the fostering of it in the United States of 
America. In order to maintain and further this goodwill, 
it is essential that all authorized Fiat distributors give 
prompt, satisfactory and courteous service to their cus- 
tomers, treat their customers fairly and handle complaints 
properly. For the same reasons, it is also essential that 
authorized Fiat distributors take appropriate steps to 
insure that all dealers supplied by them give prompt, 
satisfactory and courteous service to their customers, 
treat their customers fairly and handle complaints prop- 


erly. Distributor acknowledges that Fiat as holder of sole 
and exclusive sales rights is responsible to Manufacturer 
to use Fiat’s best efforts to preserve, maintain and foster 
Manufacturer’s trademarks and goodwill in the United 
States. 


Distributor further acknowledges and agrees that dealers 
seeking or accepting appointment as authorized Fiat 
dealers from Distributor do so primarily because of the 
world-wide good reputation and public acceptance of Fiat 
automotive products and because of the goodwill of Manu- 
facturer and of Fiat established in the United States and 
throughout the world; and that any interest of Distributor 
in the authorized Fiat dealer organization established 
pursuant to this agreement subsists only so long as this 
agreement remains in full force and effect pursuant to its 
terms, and that any such interest of Distributor terminates 
upon the expiration and non-renewal or termination of 
this agreement. 
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Distributor represents that it is thoroughly familiar 
with the market for foreign motor vehicles in the District 
of Columbia and in the States of Maryland, Delaware, 
Virginia, West Virginia, North Carolina, South Carolina, 
Georgia, Alabama and Florida. 


In consideration of the foregoing and the mutual agree- 
ments herein made, the parties agree as follows: 


1. Definitions 


As used herein, the following terms shall have the fol- 
lowing meanings, respectively: 


1. (a) ‘‘Company Products”’ shall mean new passenger 
automobiles, sports cars and chassis bearing the trade- 
mark ‘Fiat’? and parts, accessories and equipment there- 
for that from time to time may be offered for sale by Fiat 
to authorized Fiat distributors or dealers in the United 
States for resale. 


1. (b) ‘*Vehicle’’ shall mean any new automobile, sports 


car or chassis bearing the trademark ‘‘Fiat’’. 


1. (e) ‘‘Distributor’s Locality’? shall mean the District 
of Columbia and the States of Maryland, Delaware, 
Virginia, West Virginia, North Carolina, South Carolina, 
Georgia, Alabama and Florida. 


1. (d) ‘Foreign Vehicles’? shall mean new passenger 
automobiles, sports cars and chassis manufactured out- 
side the United States of America and Canada. 


1. (e) ‘‘Satisfactory Representation of Company Pro- 
ducts in Distributor’s Locality”’ shall mean for the re- 
mainder of 1958 and for the respective years 1959 and 
1960 the faithful performance by Distributor of all of its 
duties, obligations and responsibilities under Sections 3.(a) 
to (p) inclusive, 4.(a), 4.(b) and 4.(d) (iii), 5, 6.(a) to 
(c) inclusive, 7, 9, 12.(b), 12.(c) and 12.(d) and 16.(a) of 
this agreement, and in addition thereto: 


(i) for the remainder of the year 1958 the purchase 
by Distributor from Fiat of at least 3,000 Vehicles of 
the latest model during the remainder of the calendar 
year 1958; 


(ii) for the year 1959 the registration in Distribu- 
tor’s Locality of Vehicles by retail purchasers of a 
number equal to not less than eight (8%) percent for 
the period November 1, 1958 through October 31, 1959 
of all registrations in Distributor’s Locality of Foreign 
Vehicles by retail purchasers; and 


(iii) for the year 1960 the registration in Distribu- 
tor’s Locality of Vehicles by retail purchasers of a 
number equal to not less than fifteen (15%) percent 
for the period November 1, 1959 through October 31, 
1960 of all registrations in Distributor’s Locality of 
Foreign Vehicles by retail purchasers. 


(All registration statistics employed in computations 
for the purposes of this Section 1.(e) shall be as 
compiled by R. L. Polk & Co., of Detroit, Michigan.) 


provided, however, that if Distributor is unable during 
either such period to obtain, from Fiat, deliveries of a 
sufficient number of Vehicles to permit such registration 
in Distributor’s Locality of such stipulated number thereof 
then such registration in Distributor’s Locality of a num- 
ber of Vehicles equal to not less than ninety (90%) percent 
of those obtained from Fiat by Distributor during the first 
ten (10) months of such period shall suffice. Distributor 
represents and acknowledges that the registration objec- 
tives set forth in this Section 1(e) are fair and 
equitable and that achievement thereof is reasonably to be 
anticipated. 


1. (f) ‘Distributor Price’’ shall mean, with respect to 
each Company Product to which it refers, the price to 
Distributor for such Product as from time to time estab- 
lished by Fiat on dock United States port of entry, and 
shall include United States customs duty and United States 
manufacturer’s excise tax. 
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1. (g) ‘Stock of Vehicles” shall mean any and all 
Vehicles of the latest model in the hands of Distributor 
and/or his dealers, together with all Vehicles of the latest 
model on order from Fiat by Distributor. 


2. Appointment of Distributor and Sales Rights 


Fiat hereby appoints Distributor a non-exclusive au- 
thorized Fiat distributor of Company Products, and Dis- 
tributor hereby accepts such appointment and assumes and 
agrees to carry out and perform in Distributor’s Locality 
the duties, obligations and responsibilities herein provided. 
Subject to and in accordance with the terms and conditions 
of this agreement, Fiat shall sell Company Products to Dis- 
tributor and Distributor shall purchase such products from 
Fiat. Distributor reserves the right to make purchases 
from others without obligation or liability of any kind to 
Fiat, provided that Distributor shall not be relieved of any 
duty, obligation or responsibility assumed by Distributor 
under this agreement; and Fiat reserves the right to make 
sales to others (including without limitation other dis- 
tributors, dealers, whether or not appointed by Distributor, 
and consumers) without obligation or liability of any kind 
to Distributor. 


3. Sales and Service Responsibility; Appointment of 
Dealers and Dealer Sales Agreements; Facilities and 
Equipment; Operation of Business 


Distributor shall: 


3. (a) Promote vigorously and aggressively the sale of 
Company Products in Distributor’s Locality, and assist 
the dealers appointed by Distributor in promoting vigor- 
ously and aggressively the sale at retail of Company 
Products and develop energetically and satisfactorily the 
potentiality for such sales by Distributor and by said 
dealers, making use to a reasonable extent of Fiat’s and 
and Manufacturer’s advertising and sales promotions 
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and merchandising material and helping said dealers to 
utilize the same. 


3. (b) Establish and equip, to the satisfaction of Fiat, 
places of business in Washington, D. C. and Jacksonville, 
Florida, including in each such locality a spare parts depot, 
facilities for storing Vehicles, office facilities and meeting- 
room facilities for dealer sales conferences, of such layout, 
appearance and size as will enable Distributor adequately 
to develop in Distributor’s Locality, the goodwill of cus- 
tomers and prospective customers and their acceptance of 
Company Products and to meet Distributor’s sales and 
service responsibilities hereunder; maintain such places 
of business in as good condition as when established and 
equipped; and maintain the operation of such places of 
business during and for not less than the business hours 
customary in the trade in Distributor’s Locality ; provided, 
however that Distributor shall not move such respective 
places of business once established at locations mutually 
satisfactory to Distributor and to Fiat, to a new or different 
location or establish any additional place or places of 
business for the sale or service of Company Products at 
any other location, without the prior written consent of 
Fiat. 


3. (c) Render to the dealers appointed by Distributor 
assistance, guidance and advice to enable them to render 
prompt, workmanlike, courteous and willing service with 
respect to Company Products. 


3. (d) Employ and maintain a sufficient number of 
adequately trained and competent personnel of good 
character, including, without limitation, a general manager, 
regional managers, field representatives, a service manager, 
mechanies, spare parts personnel and office personnel, to 
carry out and perform properly and fully all of Distribu- 
tor’s duties, obligations and responsibilities under this 
agreement; and send representative employees of Dis- 
tributor to, or cause the attendance of such employees at, 
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such training schools as Fiat may conduct from time to 
time, for personnel of its Distributors. 


3. (e) Appoint as many authorized Fiat dealers in Dis- 
tributor’s Locality as are reasonably calculated to promote 
the resale of Company Products in all markets in Distribu- 
tor’s Locality ; provided, however, that before (i) any: such 
appointment is made, or (ii) any dealer sales agreement is 
signed by Distributor, or (iii) any order for Vehicles or 
other Company Products, or any payments, deposits or 
letters of credit therefore are accepted from any applicant 
for appointment, Distributor must obtain Fiat’s approval 
in writing of such appointment; it being understood that 
this provision is for the purpose of enabling Fiat to 
preserve and protect its trademarks, trade name and 
goodwill. 


3. (£) Enter into a written dealer sales agreement, in a 
form approved by Fiat, with each authorized Fiat dealer 
appointed, containing provisions, among others, to the 
following substantial effect: 


(i) Requiring the dealer to employ adequate trained 
personnel in all departments, ineluding without limitation, 
competent salesmen sufficient in number to solicit the 
potential purchasers of Company Produets in the dealer’s 
market area and competent service mechanics sufficient to 
render prompt workmanlike service with respect to Com- 
pany Products in such market area; 


(ii) Requiring the dealer to promote vigorously and 
aggressively the sale of Company Produets and render 
prompt, workmanlike and courteous service with respect 
thereto; 


(iii) Requiring the dealer to keep available at all times 
in good running order and presentable condition for 
demonstration purposes an adequate number of Vehicles 
of the latest model ; 
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(iv) Requiring the dealer to cooperate in connection with 
such advertising, training, service and sales promotion 
programs as may be from time to time announced by 
Distributor ; 


(v) Requiring the dealer to maintain an adequate stock 
of Company Products and to furnish to retail purchasers 
satisfactory service thereon ; 


(vi) Requiring the dealer, acting on the dealer’s own 
behalf only, to execute and deliver a warranty from the 
dealer to the retail purchaser on a printed form then 
currently being furnished by Fiat to Distributor, in con- 
nection with each retail sale by the dealer of a Vehicle and 
requiring the dealer to perform and fulfill promptly all of 
the terms and conditions of each such warranty, without 
reimbursement of the dealer except for reimbursement by 
Distributor to the extent provided in Section 12. (d) here- 
of; and requiring the dealer not to make any representa- 
tion or warranty concerning any Vehicle or any Company 
Product sold in connection with the sale of any Vehicle or 
attempt to assume or create any obligation on behalf of 
Manufacturer or of Fiat, but instead to refer all purchasers 
and prospective purchasers of Vehicles and such Company 
Products to the dealer’s warranty on such printed form; 


(vii) Requiring the dealer, acting on the dealer’s own 
behalf only, to execute and deliver to each retail purchaser 
of a Vehicle from the dealer a service policy between the 
dealer and the retail purchaser on a printed form then 
currently being furnished by Fiat to Distributor, and re- 
quiring the dealer to perform and fulfill promptly all of 
the terms and conditions of each such policy; 


(viii) Requiring the dealer, acting on the dealer’s own 
behalf only, to give to each retail customer of a Company 
Product other than a Vehicle or a Company Product sold 
in connection with the sale of a Vehicle a warranty in 
form satisfactory to Distributor, and requiring the dealer 
to perform and fulfill promptly all of the terms and con- 
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ditions of such warranty, without reimbursement of the 
dealer except for reimbursement by Distributor to the 
extent provided in Section 12.(d) hereof; and requiring 
the dealer not to make any representation or warranty 
concerning any such Company Product or attempt to 
assume or create any obligation on behalf of Manufacturer 
or of Fiat, but instead to refer all purchasers and pro- 
spective purchasers of such Company Products to the 
dealer’s warranty in such form; 


(ix) Requiring the dealer to perform a reasonable in- 
spection upon and to condition in a workmanlike manner 
each Vehicle before delivery; 


(x) Requiring the dealer to keep such records, including 
accounting records, and furnish to Distributor such copies 
thereof and such financial and other reports and other 
documents in connection with the dealer’s operations as 
may be from time to time requested by Distributor, and 
make such records available for Distributor’s inspection 


during regular business hours. 


(xi) Requiring the dealer to furnish to Distributor an 
estimate of the dealer’s requirements of Company Products 
at such times and from time to time as may be appropriate 
to enable Distributor to furnish to Fiat its estimates of 
such requirements at the beginning of each quarter of the 
calendar year; 


(xii) Requiring the dealer to display appropriate signs 
and other indicia indicating that the dealer’s place or 
places of business are those of an authorized dealer in 
Company Products; 


(xiii) Permitting the dealer to use the word ‘‘Fiat’’ or 
any other name, trade name or trademark adopted or used 
by Manufacturer, Fiat or by their respective subsidiaries 
therefor in connection with and for the purpose of iden- 
tification, advertising, sale and merchandising of Company 
Products, subject, however, to conditions and requirements 
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as to conduct and limitations on conduct on the part of 
the dealer substantially corresponding to such require- 
ments imposed upon Distributor under Sections 4.(a), 
4.(b), 4.(¢) and 4.(d) hereof; and 


(xiv) Imposing upon the dealer duties, obligations and 
responsibilities substantially corresponding to those im- 
posed upon Distributor pursuant to Sections 5, 6.(a) and 
16.(a) hereof. 


3. (g) Enforce the provisions of the dealer’s sales agree- 
ment between Distributor and each dealer appointed by 
Distributor referred to in Section 3.(f) hereof. 


3. (h) To the extent that Distributor itself operates as 
a dealer, perform the duties, obligations and responsibilities 
that it is required by this agreement to require its dealers 
to perform. 


3. (i) Keep such records, including accounting records, 
and furnish to Fiat such copies thereof and such financial 
and other reports and other documents in connection with 
Distributor’s operations as are from time to time requested 
by Fiat and make such records available for Fiat’s in- 
spection during regular business hours, request the dealers 
to keep such records, including accounting records, and 
to furnish such financial and other reports and other 
documents in connection with the dealers operations as 
Fiat may from time to time specify. Distributor shall 
report to Fiat promptly in writing any act or failure to 
act affecting Distributor on the part of Fiat or any of its 
officers, employees, or agents which Distributor deems not 
to have been in good faith as to Distributor and in the 
event of Distributor’s failure so to report any such act 
or failure to act within sixty (60) days after such act or 
failure to act shall affect Distributor, Distributor waives 
any claim based thereon. 


3. (j) Furnish to Fiat an estimate at the beginning of 
each quarter of the calendar year of Distributor’s require- 
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ments of Company Products for the next succeeding 
quarter which shall be based on estimates required by 
Distributor from its dealers and on Distributor’s own 
knowledge and information, provided, however, that such 
estimates shall not obligate Distributor to purchase or 
Fiat to deliver said estimated quantity of Company 
Products. 


3. (k) Furnish Fiat on or before the fifth day of each 
month an order or orders for the number and types of 
Vehicles and other Company Products, factory production 
of which Distributor desires during the month after the 
next succeeding month, it being the intention hereof to 
require orders to be given approximately eleven weeks in 
advance of desired delivery dates. 


3. (1) During the remainder of 1958 purchase at least 
three thousand (3,000) Vehicles of the latest model from 
Fiat, dividing said purchases among the months of the 
year in accordance with the seasonal requirements of Dis- 


tributor, and in the event of a renewal or renewals of this 
Agreement pursuant to Section 14.(a) hereof, maintain in 
sueceeding years through purchase a Stock of Vehicles 
equivalent to between six (6%) percent and twelve (12%) 
percent of the wholesale and retail deliveries made by 
Distributor and by any previous distributor in Distributor’s 
Locality during the preceding calendar year, varying 
between those percentages in different months in accord- 
ance with the estimated seasonal requirements for the 
different months, provided, however, that during all of 
the times that this agreement or any renewal thereof is 
in full force and effect, Distributor shall maintain in stock 
a sufficient number of Vehicles to supply such urgent 
requirements of the dealers appointed by Distributor as 
may arise between arrivals of shipments of Vehicles from 
Italy; and, during all of the times that this agreement or 
any renewal thereof is in full force and effect, maintain 
through purchase, stocks of genuine Fiat parts and acces- 
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sories offered for sale by Fiat of an assortment and in a 
quantity adequate to meet the current and anticipated 
demand therefor in Distributor’s Locality. 


3. (m) Keep available at all times in good running order 
and presentable condition for demonstration purposes an 
adequate number of Vehicles of the latest model. 


3. (n) Cooperate in connection with such advertising, 
training, service and sales promotion programs as may be 
from time to time announced by Fiat. 


3. (0) Refuse to approve as satisfactory any form of 
warranty referred to in Section 3.(f) (viii) unless such 
form of warranty provides an adequate warranty from 
the dealer to his customer. 


3. (p) At all times maintain and employ in connection 
with Distributor’s business and operations under this 
agreement a net worth of at least one hundred thousand 
($100,000) dollars and working capital of at least one 
million five hundred fifty thousand ($1,550,000) dollars, of 


which one million two hundred fifty thousand ($1,250,000) 
dollars may be in the form of a line of credit available for 
the purchase of Vehicles. 


4. Signs, Trade Names, Trademarks and Patents 


4. (a) Distributor shall display such signs and other 
indicia indicating that Distributor’s places of business are 
those of a distributor of Company Products at such place 
or places and in such manner as Fiat recommends or 
approves, and not otherwise. 


4. (b) Distributor shall not use the word ‘Fiat?’ or 
any other name, trade name or trademark adopted or used 
by Manufacturer and/or its subsidiaries or adopted or used 
by Fiat and/or its subsidiaries or any coined word or 
combination containing any of such words, except that in 
connection with the business conducted by Distributor 
under this agreement Distributor may identify, advertise, 
sell and merchandise items of Company Products which 
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sories offered for sale by Fiat of an assortment and in a 
quantity adequate to meet the current and anticipated 
demand therefor in Distributor’s Locality. 


3. (m) Keep available at all times in good running order 
and presentable condition for demonstration purposes an 
adequate number of Vehicles of the latest model. 


3. (n) Cooperate in connection with such advertising, 
training, service and sales promotion programs as may be 
from time to time announced by Fiat. 


3. (0) Refuse to approve as satisfactory any form of 
warranty referred to in Section 3.(f) (viii) unless such 
form of warranty provides an adequate warranty from 
the dealer to his customer. 


3. (p) At all times maintain and employ in connection 
with Distributor’s business and operations under this 
agreement a net worth of at least one hundred thousand 
($100,000) dollars and working capital of at least one 
million five hundred fifty thousand ($1,550,000) dollars, of 


which one million two hundred fifty thousand ($1,250,000) 
dollars may be in the form of a line of credit available for 
the purchase of Vehicles. 


4. Signs, Trade Names, Trademarks and Patents 


4. (a) Distributor shall display such signs and other 
indicia indicating that Distributor’s places of business are 
those of a distributor of Company Products at such place 
or places and in such manner as Fiat recommends or 
approves, and not otherwise. 


4. (b) Distributor shall not use the word ‘‘Fiat’’ or 
any other name, trade name or trademark adopted or used 
by Manufacturer and/or its subsidiaries or adopted or used 
by Fiat and/or its subsidiaries or any coined word or 
combination containing any of such words, except that in 
connection with the business conducted by Distributor 
under this agreement Distributor may identify, advertise, 
sell and merchandise items of Company Products which 


36 


have not been altered, changed or modified by Distributor, 
by the same words, names, trade names and/or trademarks 
adopted or used by Manufacturer, by Fiat or by their 
respective subsidiaries therefor. 


4. (c) Distributor shall immediately upon expiration and 
non-renewal or termination of this agreement, at Distribu- 
tor’s sole expense; 


(i) Discontinue and thereafter refrain from the use 
and/or display, directly or indirectly, of any name, word, 
trade name or trademark, use of which is permitted under 
Section 4.(b) hereof; and 


(ii) Refrain from any use and/or display, directly or 
indirectly, of any name, word, trade name, trademark, 
coined word or combination thereof, so nearly resembling 
any name, word, trade name or trademark used or claimed 
by Manufacturer, Fiat, or any of their respective subsidi- 
aries as would be likely to lead to confusion or uncertainty, 
or to deceive purchasers or the public. 


4. (d) So long as this agreement remains in effect, Dis- 
tributor shall not: 


(i) Contest the rights of Manufacturer, Fiat, or any of 
their respective subsidiaries, to any trademark or trade 
name at any time owned or claimed by Manufacturer, 
Fiat, or any of their respective subsidiaries. 


(ii) Contest the validity of any patent owned or claimed 
by Manufacturer, Fiat, or any of their respective sub- 
sidiaries, and/or under which Manufacturer, Fiat, or any 
of their respective subsidiaries, have or claim any right, 
title or interest, or 


(iii) Unless directed by Fiat, remove, alter, or cause to 
be removed or altered, the patent numbers, trademarks 
and/or trade names affixed to any of Company Products, 
nor shall Distributor unless directed by Fiat affix or cause 
to be affixed any patent number, trademark or trade name 
to any of Company Products. 
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5. Genuine Fiat Parts, Accessories and Equipment 


Distributor shall not sell, offer for sale, or recommend 
for sale or use or allow to be sold, offered for sale, or 
recommended for sale or use as genuine new Company 
Products, any products which are not in fact genuine new 
Company Products manufactured by or for Manufacturer. 


6. Distributor’s Trade Practices and Advertising 


6. (a) Distributor shall conduct its business in a manner 
that will reflect favorably at all times on Manufacturer, 
Fiat and Company Products and the good name, goodwill 
and reputation thereof; and shall avoid or discontinue in 
every way any practice or advertising that is or might be 
detrimental to Manufacturer, Fiat, Company Products, 
other authorized Fiat distributors and dealers or the public, 
or to which Fiat may object as being detrimental to the 
good name, goodwill or reputation of Manufacturer, Fiat, 
Company Products or to the public, including without limi- 
tation any deceptive, misleading or unethical advertising, 
all without any liability on the part of Fiat. Fiat shall 
not publish or employ any misleading or deceptive ad- 
vertising material or encourage any dealer or group of 
dealers to do so. 


6. (b) Distributor shall, during each calendar year that 
this agreement is in effect, expend an amount for ad- 
vertising Company Products equal to not less than one 
(1%) percent of the value, computed on the basis of Fiat’s 
suggested retail prices, of the total sales by Distributor 
of Vehicles during such year. Distributor’s expenditures 
for advertising shall be reasonably apportioned through- 
out the year. If Distributor fails to meet its advertising 
obligations hereunder, Fiat may, upon thirty (30) days’ 
notice to Distributor, commence advertising on Distribu- 
tor’s behalf and at Distributor’s expense up to the unused 
portion of said one (1%) percent of the value of Dis- 
tributor’s sales of Vehicles. 
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6. (c) Distributor shall not exhibit Company Products 
at any exhibition or take part in races or competitions 
involving Company Products without the prior written 
consent of Fiat. 


7. Prices and Charges 


Distributor shall pay to Fiat for each Company Product 
purchased from Fiat by Distributor the Distributor Price 
for such Product in effect at the time of delivery on dock 
United States port of entry. Fiat may change at any time 
and from to time, by notice effective immediately, the 
Distributor Price for any Company Product. In the event 
Fiat shall increase by more than ten (10%) percent the 
Distributor Price for any Company Product, Distributor 
shall have the right to cancel, by notice to Fiat within five 
(5) days after receipt by Distributor of notice of such 
increase, any orders for such Product placed by Distributor 
with Fiat prior to receipt by Distributor of notice of such 
inerease and undelivered at the time of receipt by Fiat 
of such notice of cancellation; provided, however, that 


Distributor’s exercise of this right shall in no way affect, 
limit, waive or abrogate Distributor’s duties, obligations 
and responsibilities under Section 3.(1) or the conditions 
hereunder for Satisfactory Representation of Company 
Products in Distributor’s Locality. 


8. Alteration and/or Completion of Distributor’s Orders 


Distributor authorizes Fiat to alter and/or complete any 
orders received by it from Distributor so that they will 
contain the applicable prices, charges, duty, taxes and 
terms in effect on the date the order is filled, and routing 
and descriptions, including numbers and markings, ap- 
plicable to Company Products referred to in such orders, 
and, except as otherwise provided in Section 7 hereof, 
Distributor shall be bound thereby as if such alterations or 
additions were contained in such orders at the time it 
executed them. 
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9. Payment and Title 


Payment for Vehicles ordered by Distributor shall be 
effected through the medium of an irrevocable letter of 
credit to be issued by a bank of Fiat’s choice in favor of 
Fiat upon issuance of an order by Distributor and which 
letter of credit shall permit partial shipments and shall 
be for the total value, preceded by the word ‘‘approxi- 
mately’’, of the order without specification as to models of 
cars, and shall be available against presentation of: 


Receipted commercial invoices in six (6) copies; 


Delivery order directing the clerk of the ship carrying 
the Vehicles to deliver them to the order of the Dis- 
tributor and certifying that the duty on the Vehicles 
has been paid. 


In the alternative, and until further written notice from 
Fiat to Distributor, payment for Vehicles ordered by Dis- 
tributor may be effected by Distributor depositing with 
Fiat, simultaneously with the issuance of the order for any 
Vehicles, the sum of $100 in cash for each and every 
Vehicle ordered, said deposit to be credited against the 
total purchase price when the Vehicles are delivered, it 
being understood, however, that in the interim Fiat may 
utilize such deposit as part of its general funds and shall 
return the amount thereof in the event of failure to tender 
delivery of the Vehicles, and the balance of payment for 
said Vehicles may be effected through the medium of an 
irrevocable written undertaking, (including, without limita- 
tion, an irrevocable letter of credit) of a finance company 
or financial institution acceptable to Fiat to pay to Fiat 
a sum equal to at least 110% of the total value of the order 
(including all customs duty and applicable taxes to be 
paid by Fiat) less the amount of the deposit on the order, 
the terms and conditions of which irrevocable written 
undertaking shall be subject to the prior approval of Fiat 
before such alternative method of payment shall be inan- 
gurated. Said irrevocable written undertaking of a finance 
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company or financial institution acceptable to Fiat shall 
be issued to Fiat with respect to each order within three 
(3) business days after Fiat shall send written or tele- 
graphic notice to Distributor that some of the Vehicles 
ordered by Distributor will shortly be ready for shipment 
from Manufacturer’s factory in Italy. Distributor acknow]l- 
edges that the Vehicles, from time to time ordered by 
Distributor, and in turn ordered by Fiat from Manu- 
facturer, will be especially manufactured, and that sub- 
stantial damages will be suffered by Fiat as a result of any 
failure by Distributor to cause said irrevocable written 
undertaking to be issued to Fiat within the time limited, 
and that the amount of such damages will be uncertain and 
difficult to ascertain. Distributor acknowledges that $100 
for each and every Vehicle bears a reasonable relationship 
to the actual damages that will be suffered by Fiat in the 
event of such failure to cause said irrevocable written 
undertaking to be issued within the time limited. Ac- 
cordingly, Distributor agrees that in the event of such 
failure on Distributor’s part, Fiat may retain the full 
deposit for such Vehicle or Vehicles as and for liquidated 
damages suffered by Fiat as a consequence thereof. 


Title to said Vehicles shall pass from Fiat to Distributor 
upon the delivery thereof on dock United States port of 
entry and payment in full therefor. 


Payment for Company Products other than Vehicles 
shall be made by Distributor to Fiat cash on delivery on 
dock United States port of entry or at such other place in 
the United States as said Company Products may be 
tendered for delivery and title thereto shall pass from 
Fiat to Distributor upon said delivery and payment. 


10. Changes in Company Products 


To the extent Manufacturer may discontinue selling 
any Company Product or change the specifications of 
and/or design of and/or material in any Company Prod- 
uct or make improvements thereon or add thereto or re- 
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move therefrom accessories, parts or equipment, Fiat re- 
serves the right at any time without notice to do the 
same; and Distributor hereby releases Fiat from all lia- 
bility as a result thereof and agrees that Fiat shall have 
no obligation to make any change in, alteration of, or 
improvement on any Company Product. 


11. Routing and Claims for Loss, Damage or for Shortage 


Fiat shall have the right, notwithstanding shipping 
instructions received from Distributor, to ship Com- 
pany Products ordered by Distributor hereunder on 
whatever mode of transportation, from whatever point of 
origin and by whatever route it may select, having in 
mind the best means for quick and safe transportation and 
other conditions affecting shipment, provided, however, 
that the United States Port of Entry shall be one or more 
of the following ports as designated by the Distributor 
in its order, viz: Baltimore, Maryland, Jacksonville, 
Florida, Port Everglades, Florida, or other port mutually 
agreed upon, and in the event that for reasons beyond 
Fiat’s control and without its fault or negligence the 
ship does not discharge the Company Products at the des- 
ignated port, then the port selected by the ship’s Captain 
as the nearest available port on the Eastern or Gulf Sea- 
board of the United States. Fiat shall assume all risks of 
loss or damage to any Vehicle ordered by Distributor 
which is not borne by carrier while the Vehicle is in 
the possession of the carrier. The Distributor shall co- 
operate with Fiat in processing all claims for loss or 
damage to Vehicles in accordance with Fiat’s current pro- 
cedure therefor. Distributor further agrees to accept as 
final and full payment for all damage to Vehicles prior 
to delivery on dock port of entry United States of America 
that amount established and allowed by the marine surveyor 
approved and selected by the cargo underwriters, provided, 
however, that should Distributor claim that the loss or 
damage to any Vehicle exceeds five (5%) percent of the 
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Distributor Price therefor, and the amount established 
and allowed by said marine surveyor shall be less than 
eighty (80%) percent of such claimed loss or damage, then, 
and in such event, the Distributor and the marine surveyor 
shall obtain bids for the repair of the Vehicle from repu- 
table persons, firms or corporations regularly engaged in 
the business of making such repairs and the lowest bid so 
obtained shall be deemed to constitute the amount of the 
loss or damage that shall be allowed which amount shall be 
final and conclusive upon Fiat and Distributor. Fiat shall 
not deliver Vehicles which are so badly damaged as to be 
incapable of repair to new car condition. Delivery of Ve- 
hicles and other Company Products shall be deemed to be 
made when Fiat or its representative shall tender to Dis- 
tributor or its representative a delivery order directing 
the clerk of the ship on which the Vehicles or other Com- 
pany Products were transported to deliver the Vehicles or 
other Company Products to Distributor or its order to- 
gether with a certificate that the customs duty on such 


Vehicles has been paid. 


12. Warranty 


12. (a) Fiat warrants to Distributor (except as here- 
inafter provided) each part of each Company Product 
sold by Fiat to Distributor to be free under normal 
use and service from defects in material and work- 
manship until such product has been driven, used or op- 
erated for a distance of four thousand (4,000) miles or 
for a period of ninety (90) days from the date of delivery 
to the original retail purchaser, whichever event first 
shall occur. Fiat makes no warranty whatsoever with 
respect to tires or tubes. Fiat’s obligation under this 
warranty is limited to replacement of, or payment 
or credit for, such parts as shall be returned to 
Fiat and as shall be acknowledged by Fiat to be defective, 
in accordance with the provisions of Section 12. (d) here- 
of. Distributor shall notify Fiat of any such de- 
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fective part of which Distributor obtains knowledge 
within twenty (20) days after Distributor obtains such 
knowledge. This warranty shall not apply to any Com- 
pany Product that has been subject to misuse, negligence 
or accident, or in which parts not made or supplied by 
Manufacturer or Fiat are used, if, in the determination 
of Fiat, such use affects its performance, stability or 
reliability, or which shall have been altered or repaired 
outside of Manufacturer’s factory in a manner which, 
in the determination of Fiat, affects its performance, 
stability or reliability. This warranty is expressly 
in lieu of all other warranties, express or implied, 
and of all other obligations or liabilities on the part 
of Manufacturer or Fiat except such obligation or lia- 
bility as Fiat may assume by separate written instrument. 


12. (b) Distributor, acting on Distributor’s own be- 
half only, shall execute and deliver to dealers in con- 
nection with each sale of a Vehicle by Distributor 
to a dealer a warranty on the printed form then 
currently being furnished to Distributor by Fiat, and 
Distributor shall perform and fulfill promptly all of 
the terms and conditions of each such warranty. Dis- 
tributor shall not make any representation or war- 
ranty concerning any Vehicle or any Company Product sold 
in connection with the sale of any Vehicle, or at- 
tempt to assume or create any obligation on behalf 
of Manufacturer or of Fiat, but will instead refer all pur- 
chasers and prospective purchasers of Vehicles and such 
Company Products to Distributor’s warranty on such 
printed form. 


12. (c) Distributor, acting on Distributor’s own be- 
half only, shall give the dealer a warranty in form 
satisfactory to Fiat with respect to each Company Product 
sold by Distributor to the dealer other than in connection 
with the sale of a Vehicle by Distributor to the dealer. 
Distributor shall not make any representation or war- 
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ranty concerning any such Company Product or attempt 
to assume or create any obligation on behalf of Manufac- 
turer or of Fiat, but will instead refer all purchasers and 
prospective purchasers of such Company Products to Dis- 
tributor’s warranty in such form. 


12. (d) Where the dealer shall replace a part under 
a warranty referred to in Section 3. (£), (vi) or 
(viii) hereof, and whenever such dealer shall return 
the replaced part to Fiat, and where Fiat shall ac- 
knowledge that any such returned part is defective under 
any warranty given by Fiat to Distributor, Fiat shall 
pay to Distributor or credit Distributor with an amount 
for the part not less than the amount of Fiat’s then 
current Distributor Price for such part plus ten (10%) 
percent of Fiat’s then current suggested dealer price 
therefor; and for labor in connection with its replace- 
ment computed in accordance with the then current 
schedule prescribed by Fiat, provided such part shall 
have been returned to Fiat with all charges prepaid, 
and provided further that, if the dealer shall have re- 
placed such part for a customer pursuant to the war- 
ranty extended by the dealer to such customer in accord- 
ance with Section 3. (f), (vi) and (viii), the Distributor 
and dealer shall establish by proof satisfactory to Fiat 
that the dealer shall have made such replacement with a 
genuine new Fiat part and shall have done so without 
charge to such customer. Distributor shall then pay 
the dealer in accordance with the warranties referred 
to in Section 12. (b) and 12. (c) hereof an amount for 
the part and for labor in connection with its replacement, 
computed in accordance with any agreement therefor 
between Distributor and the dealer, but not less than 
Fiat’s then current suggested dealer price for such 
part plus ten (10%) percent thereof plus an amount 
for labor computed in accordance with the then current 
schedule prescribed by Fiat. Each part returned to Fiat 
by the dealer shall be accompanied by a notice of the 
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disposition of such part desired by the dealer in the 
event the claim of defect shall not be allowed; in 
the absence of such notice, Fiat may dispose of such 
part in such manner as it shall determine and shall not 
be liable in any manner whatever by reason of such dis- 
position. In the event the dealer shall request that such 
part be returned to him, the dealer shall bear the 
eost of such return. The Distributor shall indemnify 
Fiat against any claims or liability by reason of Fiat’s 
disposition pursuant to the provisions of this agreement 
of any part so returned to Fiat. The provisions herein, 
whereunder the dealer returns parts claimed to be defec- 
tive directly to Fiat instead of Distributor, are for the 
sole purpose of expediting action by Fiat upon the claim 
that the part is defective and shall in no respect be deemed 
to create any liability of Fiat to the dealer or any con- 
tractual relationship between Fiat and the dealer. 


13. Consideration of Orders 


Fiat shall make reasonable efforts to fill each order 
of Distributor that is accepted by Fiat, but shall 
not be liable in any respect for failure to ship or 
for delay in shipment of Company Products pursuant 
to accepted orders whether such failure or delay was then 
due wholly or in part to shortage or curtailment of ma- 
terial, labor, transportation, or utilities services, or to 
any labor or production difficulty in Manufacturer’s or 
Fiat’s plants or those of their suppliers, or to any cause 
beyond Manufacturer’s or Fiat’s control or without the 
Manufacturer’s and Fiat’s fault or negligence. 


14. Duration of Agreement 


14, (a) The relationship of the parties hereto shall be 
governed solely and exclusively by this agreement. This 
agreement shall become effective as of March 25, 1953 
and shall continue in full force and effect until De- 
cember 31, 1958, on which date it shall automatically 
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expire. If Distributor shall give Satisfactory Repre- 
sentation of Company Products in Distributor’s Local- 
ity for the remainder of the year, then this agree- 
ment may be renewed for the year 1959 if Distribu- 
tor so elects by giving written notice of election to re- 
new to Fiat within fifteen (15) days after the expira- 
tion of the agreement on December 31, 1958. If in ac- 
cordance with the provisions of this Section 14. (a) Dis- 
tributor elects to renew this agreement for the year 1959 
and such election becomes operative and effective, this 
agreement shall continue in full force and effect un- 
til December 31, 1959, on which date it shall auto- 
matically expire. If Distributor shall give Satisfactory 
Representation of Company Products in Distributor’s Lo- 
eality for the year 1959, then this agreement may be re- 
newed for the year 1960 if Distributor so elects by giving 
written notice of election to renew to Fiat within fifteen 
(15) days after the expiration of the agreement on 
December 31, 1960. If in accordance with the pro- 
visions of this Section 14.(a) Distributor elects to 
renew this agreement for the year 1961, and such 
election becomes operative and effective, this agreement 
shall continue in full force and effect until December 31, 
1961, on which date it shall automatically expire. Not- 
withstanding any other provision of this Section 14.(a) 
any notice of election to renew given by Distributor 
for 1959, 1960 or 1961 shall be ineffective and shall 
not operate to renew this agreement if at least thirty 
(30) days prior to the end of the calendar year next 
preceding the year for which such notice of election to 
renew is given Fiat shall have given written notice to 
Distributor that Manufacturer has determined to discon- 
tinue sales of Vehicles for export to the United States of 
America without intention, in lieu of such sales for export, 
itself to export Vehicles to the United States of America, 
except for sales to tourists and other isolated sales. 
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In the event Distributor and Fiat engage in transac- 
tions one with the other or have business relations one 
with the other after expiration or termination of this 
agreement such transactions or relations shall not be 
deemed to renew this agreement. 


14. (b) Anything herein to the contrary notwithstand- 
ing, Fiat may at its option terminate this agreement by 
written notice of such termination effective immediately 
given to Distributor in the event: 


(i) Distributor fails or refuses to fulfill or perform any 
one or more of its duties, obligations and responsibilities 
under Sections 3.(a) to (p) inclusive, 4.(a), 4.(b) and 4.(d) 
(iii), 5, 6.(a) to (¢) inclusive, 7, 9, 12.(b), 12.(c) and 12.(d) 
and 16.(a) of this agreement, Distributor hereby ac- 
knowledging and agreeing that each of such duties ob- 
ligations and responsibilities is reasonable and proper 
and that failure or refusal to perform any of them would 
constitute a material breach of the agreement; provided 
that Fiat shall have notified Distributor of such failure or 


refusal at least thirty (30) days prior to the giving of 
such written notice of termination and Distributor shall 
either have wilfully continued or repeated such failure or 
refusal after receiving such notification or shall not have 
taken action satisfactory to Fiat to prevent the recurrence 
in the future of such failure or refusal; 


(ii) There are instituted by or against Distributor pro- 
ceedings in bankruptcy or under insolvency laws or for 
corporation reorganization, receivership or dissolution, ex- 
cept that if such proceedings are involuntary, Distributor 
shall have thirty (30) days after notice from Fiat of its 
intention to terminate to have such proceedings dismissed. 


(iii) Distributor makes an assignment for the benefit of 
creditors ; 


(iv) Distributor admits insolvency ; 
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(v) Distributor’s usual place of business is closed for 
business for a period of ten (10) days or more, except 
for causes beyond Distributor’s control; 


(vi) A Disagreement arises between Franklin D. Roose- 
velt, Jr. and Amsterdam Overseas Corporation, which in 
the opinion of Fiat may affect adversely the ownership, 
operation, management, business or interest of Distrib- 
utor or Fiat. 


(vii) Distributor submits to Fiat a fraudulent report 
or statement, including, without limitation, any claim for 
labor or parts under Section 12 hereof, and any claim for 
refund, credit allowance, discount reimbursement or other 
payment by Fiat. 


(viii) Conviction in a court of competent jurisdiction 
of the Distributor or a manager named in Section 16.(c), 
partner, principal officer or major shareholder for any 
violation of law tending, in Fiat’s opinion, to affect ad- 
versely the operation or business of Distributor or the 


good name, goodwill or reputation of Fiat, Company 
Products or Distributor. 


(ix) Distributor fails to secure or renew a license or 
permit for its business required by law, if any, or any 
such license or permit is revoked or suspended ; 


(x) Litigation or other proceedings prevent Distribu- 
tor from acting or otherwise functioning in the ordinary 
course of business; 


(xi) Distributor sells all or substantially all of its assets ; 


(xii) Distributor attempts to assign this agreement with- 
out Fiat’s written consent or 


(xiii) There is any sale, transfer or relinquishment, vol- 
untary or involuntary, by operation of law, death or other- 
wise of any substantial interest in the direct or indirect 
ownership or any change in the operating management 
specified in Section 16.(¢) (ii) of Distributor. 
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Distributor agrees to advise Fiat immediately in writing 
of the happening of any event specified in subsections (ii), 
(iii), (iv), (v), (vi), (viii), (ix), (x), (xi), (xii), or (xiii) 
of this section 14.(b). 

14. (c) In the event of expiration and non-renewal or 
termination of this agreement in accordance with Section 
14.(a) or 14.(b) hereof: 


(i) All or any portion of Distributor’s orders thereto- 
fore received and accepted and not as yet filled by Fiat 
shall be automotically cancelled and Fiat shall be relieved 
of any liability in connection therewith; 


(ii) Distributor shall promptly pay to Fiat any and 
all sums owed by it to Fiat as of the effective date of ex- 
piration or termination and Fiat shall promptly pay to 
Distributor any and all sums owed by it to Distributor 
as of the same date; and 


(iii) Fiat, without incurring any obligation or liability to 
Distributor, may appoint as an authorized Fiat dealer any 


authorized Fiat dealer theretofore appointed by Distributor 
pursuant to this agreement or may aid and assist any other 
distributor appointed by Fiat so to do. 


14. (d) Anything herein to the contrary notwithstand- 
ing, sections 12.(a) and 12.(d) hereof shall continue 
in full force and effect in accordance with their re- 
spective terms despite any expiration and non-renewal 
or termination of this agreement pursuant to the pro- 
visions of Section 14.(a) or 14.(b) hereof. 


14. (e) Termination of this agreement pursuant to 
the provisions of section 14.(b) hereof shall be the 
sole and exclusive remedy of Fiat with respect to 
any act or failure to act on the part of Distributor which 
may constitute cause for termination pursuant to said 
section 14.(b) except for a breach by Distributor of 
the provisions of section 3.(1) requiring Distributor 
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to purchase 3,000 Vehicles during the remainder of 1958 
or any breach of the provisions of section 4(b), 4.(c), 
4.(d), 5, 6.(a), 6.(¢), 7, 9, 15 or 16.(a) ; provided however, 
that nothing contained herein shall prevent the assertion 
by Fiat of any defense or counterclaim in any lawsuit. 


15. Fiat’s Option to Repurchase in Event of Termination 


15. (a) If this agreement expires and is not re- 
newed, or terminates, under Section 14(a) or 14.(b) 
hereof or otherwise, Distributor shall assign to Fiat 
any and all options to repurchase Company Products from 
its dealers which Distributor may have under and pursuant 
to any written dealers sales agreement referred to in 
Section 3.(f) hereof or any other agreement between Dis- 
tributor and any of its dealers, and, in addition, Fiat shall 
have the option, to be exercised by written notice given 
within thirty (30) days after the effective date of expira- 
tion or termination to repurchase and reacquire at Distribu- 
tor’s warehouses in Washington, D. C. and Jacksonville, 
Florida, or at other Distributor’s warehouses located in 
Distributor’s Locality, within ten (10) days after such writ- 
ten notice by Fiat any or all Company Products then unsold 
to a bonafide dealer or consumer, including Company 
Products sold to or in the possession of any person, firm or 
corporation, directly or indirectly owned or controlled by 
Distributor or affiliated with Distributor by reason of direct 
or indirect common ownership or control. If Fiat elects 
to require redelivery of unsold Company Products as 
above provided, Fiat shall pay to Distributor the Distribu- 
tor Price thereof actually paid by Distributor plus Dis- 
tributor’s direct cost of handling and cartage from port 
of entry to Distributor’s warehouse in the same city, 
less any amount theretofore refunded or credited to Dis- 
tributor thereon. In the event that any of said Company 
Products are damaged or used or are not latest model 
Company Products, Fiat shall notify Distributor of the 
amount of the deduction to be made from the foregoing 
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prices and if said deduction is not acceptable to Distribu- 
tor, the question of the appropriate deduction shall be de- 
termined by arbitration in accordance with the rules of 
the American Arbitration Association and judgment upon 
the award rendered by the arbitrators may be entered 
in any court having jurisdiction thereof. In the event 
that Fiat shall fail to exercise its option to repurchase 
pursuant to the provisions of this Section 15.(a), the pro- 
visions of Section 4.(c) hereof shall not go into effect until 
ninety (90) days after expiration or termination of this 
agreement. 


15. (b) Distributor shall furnish to Fiat prior to or 
at the time of redelivery of the Company Products which 
Fiat elects to repurchase under this section, evidence of Dis- 
tributor’s clear title thereto, satisfactory to Fiat and shall 
execute and deliver to Fiat such proper instruments of 
conveyance of title and comply with such applicable laws 
and requirements as may be necessary or proper in order 
to transfer good and marketable title to Fiat, free and 


clear of all charges, liens and encumbrances, which said 
title Distributor shall warrant to Fiat, and upon receipt 
thereof, and receipt of said Company Products, Fiat shall 
pay the amount due and owing to Distributor therefor 
under the provisions hereof. 


15. (ec) It is understood and agreed that Company Prod- 
ucts are unique and that the failure on the part of Distrib- 
utor to redeliver the same to Fiat, pursuant to the pro- 
visions hereof, will result in irreparable damage to Fiat. In 
such event, in addition to all other remedies provided by 
law, Fiat shall be entitled to such equitable relief of in- 
junction or mandatory injunction or decree for specific 
performance as will insure the actual redelivery of said 
Company Products, pursuant to the terms hereof. Fiat 
may at its option cause the books and records of Distributor 
to be examined and audited by a certified public accountant 
of Fiat’s selection for the purpose of determining what 
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Company Products must be redelivered to Fiat under the 
provisions hereof. In the event that any Company Prod- 
ucts shall, contrary to the provisions of this Section 15, 
be sold or otherwise disposed of by Distributor so as to 
defeat Fiat’s right to enforce the redelivery thereof, Fiat 
shall be entitled, in addition to any and all other remedies 
herein provided, to recover from Distributor liquidated 
damages in a sum equal to fifty (50%) percent of the 
price paid by Distributor to Fiat for such Company Prod- 
ucts. 


16. General—Distributor’s Status—Distributor Non-Agent 


16, (a) Distributor shall not be, or in any manner state, 
represent, imply or hold itself out as an agent or repre- 
sentative of Fiat or Manufacturer, or transact any busi- 
ness in the name of Fiat or Manufacturer, it being intended 
that Distributor shall be an independent contractor. The 
provisions of this agreement as to facilities to be supplied 
by Distributor, conduct of Distributor’s business, Distrib- 
utor’s relationship with others and purchase and sale of 
Company Products are intended only for the protection of 
the name, trade names, trademarks, goodwill and business 
of Manufacturer and Fiat, and to assure that Company 
Products will be made available to retail purchasers there- 
of in adequate quantities, and that proper service will 
also be available to such retail purchasers. 


16. (b) Notices. Any notice required or permitted under 
the terms of this agreement or any statute or law 
requiring the giving of notice may be delivered to 
an officer of the party to whom notice is being 
given or mailed by registered mail, postage fully pre- 
paid, in an envelope properly addressed to the party 
to whom notice is being given, at the address first 
above written. Except as may otherwise be provided 
herein, any such notice shall be considered to have 
been given when delivered or mailed in the manner 
hereinbefore provided. 
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16. (c) Ownership and Management of Distributor’s 
business. This agreement has been entered into by Fiat 
with Distributor in reliance (i) upon the representation 
and agreement that the following persons substantially 
participate in the ownership of Distributor: 


Percentage 
Name Address of Interest 


Franxuin D. Roosevett, Jz. 598 Madison Ave., 
New York, N.Y.  66%4% 


AMSTERDAM OVERSEAS 70 Pine Street, 
Corporation New York, N.Y. 3344% 


and (ii) upon the representation and agreement that as 
between the parties to this agreement the following per- 
son shall have full managerial authority and responsi- 
bility for the operating management of Distributor in 
the performance of this agreement and that as between 
the following person and third parties there are no agree- 
ments or understandings affecting or diminishing such 
managerial authority except such as have been approved 
in writing by Fiat: 
Name Address Title 


Franxxoy D. Roosevett, Jz. 598 Madison Avenue, President 
New York, N. Y. 


16. (a) No Oral Agreements or Alterations. No repre- 
sentations or statements have been made to either party 
which in any way modify any of the provisions of this 
agreement, or which would in any manner prevent this 
agreement from being in full force according to its terms; 
and there is no other agreement or understanding, either 
oral or in writing, between the parties affecting this agree- 
ment or relating to the subject matter hereof; no oral 
agreements of any nature relating to the subject mat- 
ter of this agreement shall be valid or enforceable, 
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and no alteration, addition to, change in, modification 
of or deletion of any portion of this agreement shall be 
valid or enforceable unless made in writing and executed 
by both parties through duly authorized officers thereof. 


16. (e) No Implied Waivers. Failure of either party at 
any time to require performance of any provision of this 
agreement shall not affect the right to require full per- 
formance thereof at any time thereafter, and the waiver 
by either party of a breach of any such provision shall 
not constitute a waiver of any subsequent breach thereof, 
or nullify the effectiveness of such provision. 


16. (f) Execution of Sales Agreement and Assignability 
by Fiat. This agreement supersedes all prior agreements 
and/or letters of intent (and any amendments thereto) be- 
tween the parties hereto with reference to the subject mat- 
ter hereof; is binding upon and shall inure to the benefit 
of Fiat, its successors and assigns, and of Distributor, but 
shall only inure to the benefit of and be binding upon 
Distributor’s successors or assigns when any succession 
or assignment takes place with the prior written con- 
sent of Fiat; and is made in contemplation of and 
shall be governed by and construed under and in ac- 
cordance with the laws of the State of New York and 
of the United States of America. If it shall be found 
that performance of any provision of this agreement 
contravenes, in any particular, any applicable law or 
governmental order or ruling of any government or gov- 
ernmental agency having jurisdiction over this agreement 
or the performance hereof, such provision shall be and is 
hereby declared to be of no force and effect within the 
jurisdiction of such government or governmental agency 
but in all other respects this agreement shall continue 
in full force and effect as written. 


16. (g) Fiat and Distributor both acknowledge and 
agree that any controversy which may arise under this 


agreement or the relationship established thereby would 
be based upon difficult and complicated issues, and, 
therefore, the parties agree that any lawsuit growing 
out of any such controversy will be tried in a court 
of competent jurisdiction by a judge sitting without a jury. 


In Wrrness Wueneor, the parties hereto have executed 
this agreement in duplicate as of the day and year first 
above written. 


Fur Moror Company, Inc., 


By Vuycent A. GaRmBaLpr 
President 


Roosevetr Automosie Co., Inc., 


By Franxuan D. Roosevert, Jr. 
President 


Srare or New Yor, ; ie 


County or New York. 


On this 6 day of June, 1958, before me personally came 
Vixcent A. GarreaLpi, to me known, who, being duly sworn, 
did depose and say, that he resides in New York, New 
York; that he is the President of the Fiat Moror Company, 
Inc., the corporation described in and which executed the 
within instrument; that he knows the seal of said corpora- 
tion; that the seal affixed to said instrument is such cor- 
porate seal; that it was so affixed by order of the board 
of directors of said corporation, and that he signed his 
name thereto by like order. 


Syzva Bayma 
Notary Public 
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Srate or New York, } ae 
County or New York. z 

On this 6 day of June, 1958, before me personally came 
Frankurw D. Roosevett, JR., to me known, who, being duly 
sworn, did depose and say, that he resides in New York, 
New York; that he is the President of the Rooseverr AvTo- 
mosite Co., Ixc., the corporation described in and which 
executed the within instrument; that he knows the seal of 
said corporation; that the seal affixed to said instrument 
is such corporate seal; that it was so affixed by order of 
the board of directors of said corporation, and that he 
signed his name thereto by like order. 


Syuva BayMa 
Notary Public 


—_ 


Filed Feb. 25, 1960 


Order Denying Motion of Defendant Fiat Motor Company. Inc. 
to Quash Service of Process 


Upon consideration of motion of defendant Fiat Motor 
Company, Inc. to quash service of process on it by 
service upon Franklin D. Roosevelt, Jr., on October 6, 
1959, as agent for defendant Fiat Motor Company, Inc., 
memorandum of points and authorities in support thereof, 
affidavit of Edward Garfield, memorandum of plaintiff in 
opposition to motion of defendant Fiat Motor Company, 
Ine. to quash service of process, reply memoranda of both 
plaintiff and defendant Fiat, together with reply affidavit of 
Edward Garfield, deposition of defendant Franklin D. 
Roosevelt, Jr. and copy of distributor agreement between 
Fiat Motor Company, Inc. and Franklin D. Roosevelt, Jr., 
as President of Roosevelt Automobile Company, Inc. and 
argument of counsel in open court, it is this 25th day of 
February, 1960, 
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Orperep that motion of defendant Fiat Motor Company, 
Ine. to quash service of process be, and it hereby is, denied. 
Tis Orper involves a controlling question of law as to 
which there is substantial ground for difference of opinion 
and an immediate appeal from this Order may materially 
advance the ultimate termination of the litigation. 


Burnita SHetTon Marraews 
Judge 


Filed March 24, 1960 


UNITED STATES COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA CIRCUIT 


September Term, 1959 
District Court Civil Action 3272-58 


No. 15,606 


Fur Moroz Company, Inc., Applicant, 
v. 
AuaBaMa Importep Cars, Inc., Respondent, 
Before: Edgerton and Burger, Circuit Judges, in Chambers. 
Order 


Upon consideration of the application for permission 
to appeal from an interlocutory order of the District Court 
entered herein February 25, 1960, of respondent’s answer 
and of applicant’s reply, it is 


OrpereD by the court that an appeal from said order is 
allowed. 


Per Curiam. 
Dated: March 24, 1960 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3272-58 


Axaspama Importep Cans, Inc., Plaintiff's, 
v. 


Frawxiiy D. Roosevett, Jz. and Dyke CuLLuM and Roost- 
veut Avtromosme Co., Ixc. and Far Moron Company, 
Inc., a corporation, Defendants 


Notice of Appeal 


Notice is hereby given that Fiat Motor Company, Inc., 
a defendant above named, hereby appeals to the United 
States Court of Appeals for the District of Columbia Cir- 
enit from the Order made and entered herein on the 25th 
day of February, 1960, which denied the motion of said 
defendant to set aside and quash the purported service 
of process upon it and return thereof, and to dismiss the 
complaint against said defendant. 


Such appeal from said Order was allowed by Order of 
said Court of Appeals entered on March 24, 1960 in Fiat 
Motor Company, Inc., Applicant v. Alabama Imported Cars, 
Inc., Respondent, No. 15,606. 


Cox, Lanerorp, Sropparp & CUTLER 


By Matcoutm S. Lancrorp 
A Partner 
1625 Eye Street, N. W. 
Washington 6, D. C. 
Attorneys for Appellant 
Fiat Motor Company, Inc. 


IN THE 


United States Court of Appeals 


For tHe District or Cotumsia Circurr 


No. 15,60 


Fiat Motor Company, Inc., Appellant, 
| 
v. 


AvaBaMA ImporteD Cars, Inc., Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


REPLY BRIEF OF APPELLANT 


Maxcotm S. LANGrorp, 
Cox, Lancrorp, Sropparp & CuTLer, 
1625 Eye Street, N. W., 
Washington 6, D. C. 
Attorney for Appellant. 
Epwarp GaRFIELD, | 
Exuiorr SoLomon, United States Court 
GARFIELD, SaLomon & Martnzer, | Fer 
50 Broad Street, | District uf Culusabdia 
New York 4, N. Y. Beles ; ant 


Of Counsel. seed 
September 30, 1960 ; 


Parss or Byron S. ApaMs, Wasumxcron, D. C. 


IN THE 


United States Court of Appeals 


For rae Disrricr or Cotumsia Circurr 


No. 15,606 


Fiuar Moror Company, Inc., Appellant, 
v. 
AtasaMa Importep Cars, Inc., Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


REPLY BRIEF OF APPELLANT 
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The brief for appellee states (p. 4) that by the terms 
of the Distributor Sales Agreement the distributor agreed 
to discharge certain specified obligations ‘‘for’’ the appel- 
lant. By substituting the word ‘‘for’’ in place of the 
proper ‘‘to’’, an erroneous picture is presented. The listed 
obligations of the distributor deal with matters which 
the distributor does for itself, not for the appellant. 
This is one of the most important distinctions be- 
tween the instant case and Carroll Electric Co. v. Freed- 
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United States Court of Appeals 


For tHe Disrricr or Cotumsta Crrcurr 


No. 15,606 


Fiat Moror Company, Inc., Appellant, 


v. 
Auapama Imporrep Cars, Inc., Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


REPLY BRIEF OF APPELLANT 
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The brief for appellee states (p. 4) that by the terms 
of the Distributor Sales Agreement the distributor agreed 
to discharge certain specified obligations ‘‘for’’ the appel- 
lant. By substituting the word ‘‘for’’ in place of the 
proper ‘‘to’’, an erroneous picture is presented. The listed 
obligations of the distributor deal with matters which 
the distributor does for itself, not for the appellant. 
This is one of the most important distinctions be- 
tween the instant case and Carroll Electric Co. v. Freed- 
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Eisemann Radio Corp. (1931) 60 App. D.C. 228, 50 F. 2d 
993. There, as shown in detail at pp. 29-31 of appellant’s 
main brief, the distributor actually did many things ‘¢for’?’ 
the manufacturer as its agent, and the contracts were be- 
tween the manufacturer and the dealers, not between the 
distributor and the dealers as in the present case. The 
distributor in Carroll Electric received orders from the 
dealers only because the manufacturer in its contract with 
the dealers required the latter to channel the orders 
through the distributor. There is nothing of the sort in 
the instant case, wherein the listed obligations of the dis- 
tributor, analyzed in detail at pp. 31-33 of appellant’s 
main brief, are only those necessary to the successful 
conduct of the distributor’s business, albeit they set 
general business standards to be observed by the dis- 
tributor for the protection of appellant’s trademark and 
goodwill. 


The inapplicability of Carroll Electric is further exempli- 
fied by the three following cases in appellee’s brief, all 


of which cite and rely upon Carroll Electric as authority. 
In each of these cases, the franchise agreement and the 
business practices furnished overwhelming evidence that 
the local distributor was subjected completely to the 
domination and control of the manufacturer and that he 
was truly an agent in every sense of the word. 


In Moore Machinery Co. v. Stewart-Warner Corpora- 
tion, N. D. Cal. (1939), 27 F. Supp. 526, the defendant sent 
into California its factory men who instructed the plaintiff 
in sales policies and methods, held meetings of plaintiff’s 
salesmen and instructed them in the sales method they 
were to use; held meetings of salesmen, jobbers and dealers, 
together with agents of plaintiff; called upon dealers and 
jobbers in an endeavor to aid plaintiff’s agents in mak- 
ing sales; gave plaintiff advice regarding methods of ad- 
vertising; and actively stimulated and promoted sales 
of products. None of these activities are engaged in by 
appellant in the case at bar. 


3 


In Bach v. Friden Calculating Mach. Co., 6th Cir. (1948), 
167 F. 2d 679, the distributor’s business was required to 
be conducted in the name of ‘‘Friden Calculator Sales 
Agency’’, which incorporated the name of the defendant 
manufacturer, and this name was required to be promi- 
nently displayed on the distributor’s door, stationery and 
advertising matter. Under the name on the door appeared 
“Grant Drummond, Manager’’. He was the sales agent. 
The defendant’s advertising circulars stated that it had 
‘*approximately 250 Company Controlled Agencies through- 
out the United States and Canada’’. Indeed, the agree- 
ment was called a ‘‘Sales Agent’s Agreement’’. It required 
the telephone number to be listed in the classified section 
of the local telephone directory under the name ‘‘Friden 
Caleulator Sales Agency’’. The agreement further pro- 
vided that a lengthy printed sales manual prepared by 
the manufacturer was made a part of the contract and 
was binding upon all the company’s sales agents even 
with respect to future amendments, except such as might 
affect the discount rate to the sales agent. The sales 
agent not only had exclusive territory but he could engage 
in no other business than that of selling the manufacturer’s 
products. The manufacturer fixed the prices at which the 
products were to be sold and all orders were taken in the 
name of the manufacturer. ‘‘An Ironclad Rule’’ contained 
in the sales manual was to the effect that ‘‘the specific ma- 
chine must be delivered to the customer to whom it is as- 
signed’’. All communications between the agent and the 
company were to be kept confidential and the manufacturer, 
on termination of the relationship, was to have free access 
to the office and files of the agent. The sales agent was 
required to carry public liability insurance on all vehicles 
used by him in connection with the sale of the manufac- 
turer’s machines and the manufacturer had to approve 
the amount of the insurance. Although the sales agent 
paid the manufacturer for the machine as soon as he re- 
ceived it, when it was delivered to the ultimate customer 


4 


it was invoiced by the manufacturer to the ultimate custo- 
mer, who paid the manufacturer directly. The manufac- 
turer then remitted to the sales agent. Obviously, that 
contract and those business practices constitated the sales 
agent a true agent of the manufacturer, and the language of 
the contract attempting to provide an opposite construc- 
tion was properly rejected. In the case at bar, however, 
the contract and the business practices do not remotely 
resemble those involved in the Bach case. 


In Florio v. Powder Power Tool Corp., 3rd Cir. (1957), 
248 F. 2d 367, in referring to the franchise contract, the 
Court said (at p. 372): 


“These territorial contracts were rigidly restrictive 
in nature. By their terms the respective distributors 
agreed to make sales and render services according to 
the recommendations of Powder Power and to make 
such sales only within the prescribed territory. 


“The distributors were restricted from manufac- 
turing, selling, or dealing in other similar tools and 


were required to purchase all additional necessary 
parts from Powder Power. All prices and discounts 
were strictly governed by Powder Power and all 
orders for products which Powder Powder received 
from the respective distributors were subject to ap- 
poval and acceptance of Powder Power. The distribu- 
tors were required to maintain amounts of unimpaired 
working capital as Powder Power in its discretion 
deemed proper. Powder Power also had the right to 
demand additional capital investment within its dis- 
cretion. The distributors were required to provide 
themselves with liability insurance for protection 
against property damage and bodily injury caused by 
defects in Powder Power’s products distributed by 
them. Powder Power completed its coercive pattern 
by stipulating for itself a unilateral right to terminate 
the contracts with the distributors if they did not 
promote business to the satisfaction of Powder Power 
or failed to meet the sales quotas which it at its will 
had an absolute right to establish or alter.’ 
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In addition, the Court in Florio pointed out that the de- 
fendant maintained a permanent representative in Penn- 
sylvania engaged in regular and continuous activities for 
promoting the sale of its products for the pecuniary bene- 
fit of the defendant. Moreover, the Florio contract was 
executed within the state in which the action was brought, 
and the Court held that to be a factor in determining the 
extent of the foreign corporation’s activities in that state. 
In the case at bar, the Distributor Sales Agreement was 
not executed within the District of Columbia, and the 
rationale of the Florio decision is wholly inapplicable. 


Indeed, one of the authorities cited in the Florio case, 
Kahn v. Maico Company, 4th Cir. (1954), 216 F. 24 233, was 
expressly distinguished by the same Court in Rock-Ola 
Manufacturing Corp. v. Wertz, 4th Cir. (1957), 249 F. 24 
813 (cited in appellant’s main brief at pp. 24-26, 31, 32). 
The Court said (at p. 817): 


‘‘We are not unmindful of our decision in Kahn v. 
Maico Co., 4 Cir. 1954, 216 F. 2d. 233. That case, how- 
ever, was substantially different in its facts, in that 
Maico exercised greater control over its distributors 
than did Rock-Ola over Wertz.’? 


Appellee argues, on the basis of 2 Am. Jur. Agency, Sec- 
tion 8, page 17, that appellant controls its distributor ‘in 
some respects’’ as to the matters ‘‘entrusted’? to it; that 
the Distributor Sales Agreement controls the manner in 
which the distributor is to handle appellant’s products; and 
that the fact that distributor for its own account and in its 
own xame franchises dealers of Fiat products indicates that 
it acts in a ‘‘representative and hence fiduciary’? relation- 
ship to appellant. These statements are extravagent in 
the extreme, since as shown above and in our main brief 
(pp. 31-33) the provisions of the Distributor Sales Agree- 
ment merely fix broad standards for the performance 
of the function of a distributor; none of the distributor’s 
detailed conduct is controlled but, on the contrary, remains 
within its uncontrolled discretion. 
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Any contractual provision in favor of one party to a 
contract is, in a sense, & ‘eontrol”’ of or ‘‘restraint’’ on the 
other, but this does not result in an agency unless the 
essential elements of agency are present. They are wholly 
absent here and any suggestion that the distributor acts in 
a representative or fiduciary capacity is absurd. Thus, in 
2 Am. Jur. Agency, Section 2, an agency is defined: 


‘as a contract either express Or implied upon a con- 
sideration, or a gratuitous undertaking, by which one 
of the parties confides to the other the management of 
some business to be transacted in his name or on his 
account, and by which that other assumes to do the 
business and render an account of it.’’ 


2 Am. Jur Agency, Section 3, further describes the na- 
ture of the relationship as follows: 


‘‘ Another characteristic of the relation is that the 
agent has the power to alter the legal relations ex- 
isting between the principal and third parties and 
between the principal and himself. Indeed, the primary 
object of an agency ordinarily is to bring the principal 
and third persons together contractually.”’ 


Obviously none of these elements of agency exists in the 
case at bar. 


Moreover, the basic principles of agency, as enunciated 
in 1 Restatement of the Law of Agency 2d., require the 
conclusion that the relationship between appellant and 
distributor in the instant case is that of seller-buyer rather 
than principal-agent. Section 14 J of the Restatement 
codifies the distinction between an agent and a buyer, stat- 
ing: 


“One who receives goods from another for resale to 
a third person is not thereby the other’s agent in the 
transaction: whether he is an agent for this purpose 
or is himself a buyer depends upon whether the 
parties agree that his duty is to act primarily for the 
benefit of the one delivering the goods to him or is to 
act primarily for his own benefit.”’ 
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There is no question that in the instant case the distributor 
acts primarily for its own benefit. 


Comment b to Section 14 J sets forth seven factors 
indicative of a sale rather than an agency: 


(1) Consignee gets legal title and possession of the 
goods. 


(2) Consignee becomes responsible for an agreed 
price, either at once or when the goods are sold. 


(3) Consignee can fix the price at which he sells 
without accounting to the transferor for the difference 
between what he obtains and the price he pays. 


(4) The goods are incomplete or unfinished and it 
is understood that the transferee is to make addi- 
tions to them or to complete the process of manufac- 
ture. 


(5) The risk of loss by accident is upon the trans- 
feree. 


(6) The transferee deals, or has a right to deal, 
with the goods of persons other than the trasferor. 


(7) The transferee deals in his own name and does 
not disclose that the goods are those of another. 


Factor (4) is irrelevant. In factor (7), the goods belong 
to the transferee-distributor, so there is no disclosure to 
the contrary which could be made. In every other respect, 
the seven factors indicating a seller-buyer relationship, 
rather than that of principal and agent, are found in the 
relation between appellant and the distributor. 


Indeed, Comment e to this Section of the Restatement 
specifically refers to automobile sales agents, saying: 


“The commonly used term ‘sales agent’ is often mis- 
descriptive, at least in part. Thus, normally dealers 
in new automobiles, although commonly spoken of as 
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agents, are purchasers from the manvfacturers, their 
only attribute as agent being authority to extend to 
the purchasers from them the limited warranty of 
the manufacturers.”’ 


In the case at bar, neither appellant’s distributor nor 
the latter’s dealers are authorized to extend to the ulti- 
mate purchasers appellant’s warranty ; each of them war- 
rants only for himself, not for appellant. This situation is 
in strong contrast to that in the Carroll Electric case, where 
appellee’s brief (pp. 5-6) correctly refers to the distributor 
there as a ‘‘selling agency’’. 


Numerous authorities supporting the foregoing text 
are cited in the Reporter’s Notes to Section 14 J, includ- 
ing automobile ‘‘sales agency’’ cases and Chapman v. 
Telex, Inc., ND. Ga. (1954), 129 F. Supp. 567, cited at page 
26 of appellant’s main brief. 


Section 388 of 2 Restatement of the Law of Agency 2d. 
states that an agent who makes a profit in connection 
with transactions conducted by him on behalf of the prin- 
cipal is under the duty to give such profit to the prin- 
cipal. In the case at bar, any profit which the distributor 
makes goes to itself and not to the appellant. This is 
another obvious reason why an agency relationship does 
not exist herein. 


I. 


The appellee has cited International Shoe Company v. 
State of Washington, 326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 
95 (1945), as authority for the validity of service of proc- 
ess on appellant in the District of Columbia. That case 
deals with the minimal requirements of due process, and 
has nothing to do with the Automobile Dealers Franchise 
Act. Moreover, contrary to the appellee’s conclusion, it 
would appear that the traditional notions of fair play 
and substantial justice enunciated in that case would not 
be served by condoning what appellee here attempts to sus- 
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tain. Both the appellee and appellant are non-residents 
of the District; none of the acts charged to the appellant 
were performed in the District; there was no contract 
between these parties, and no obligation under a contract 
with anyone to be performed by the appellant in the Dis- 
trict. The traditional notions of justice and fair play men- 
tioned in International Shoe refer to the concept that it is 
only fair and just that a plaintiff be permitted to bring 
suit at the place where the defendant committed the in- 
jury, particularly if it is also the plaintiff’s residence. 
Cf. United States v. Scophony Corporation (1948), 333 
U.S. 795, 808. This doctrine does not mention nor embrace 
any element of “‘plaintiff’s convenience’’ in the sense here 
urged by appellee, that a plaintiff will be permitted to 
select a forum far removed from both his own and de- 
fendant’s residences, and from the place of alleged in- 
jury, merely because plaintiff wishes also to sue one or 
more defendants in that foram. Therefore, under the 
principles of International Shoe Co. there is no occasion to 
stretch or distort the rules of agency so as to hold that 
Roosevelt Automobile Co., Inc. is the agent of the appel- 
lant for the purpose of supporting the jurisdiction, in 
personam against the appellant, of the District Court for 
the District of Columbia. 


Til. 


The appellee’s statement that the Automobile Dealers 
Franchise Act is silent as to whether a foreign corporation 
need be ‘‘doing business’’ in the forum to sustain service 
of process is completely erroneous, as is conclusively 
demonstrated in appellant’s main brief (pp. 19-21), and 
is contradicted by Boston Medical Supply Co. v. Brown 
& Conolly, Inc., D. Mass. (1951), 98 F. Supp. 13, which 
applied the same test to the statutory formula of having 
an “agent” as to ‘“‘found’’ and “doing business by 
agents’’ (appellant’s main brief, pp. 21-23). 
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Furthermore, the quantum of business is not here in 
issue, since the appellant itself did. no business at all in 
the District. Here the only question, as the appellee states, 
is whether the distributor was a ‘‘limited agent”? of appel- 
lant so as to make the distributor’s business in the District 
that of appellant. We have demonstrated that the dis- 
tributor was not an agent of appellant at all, limited or 
unlimited. 

Moreover the Eastman Kodak and Windsor Theatre 
cases (appellee’s brief, p. 11), decided under Section 12 
of the Clayton Act (38 Stat. 736, U.S.C.A. Title 15, Section 
22), are completely inapplicable to a case under the Auto- 
mobile Dealers Franchise Act. The latter Act is not a 
supplement to or a part of the Clayton Act or of the four 
enumerated “antitrust laws’? to which Section 1 of the 
Clayton Act limits the provisions of that Act. (38 Stat. 
730, U.S.C.A. Title 15, Section 12.) Schnabel v. Volks- 
wagen, N.D. Iowa (1960), —— ¥F. Supp. —, 1960 CCH 
Trade Cases § 69,759. 


The clause of Section 12 of the Clayton Act, which was 
held in Eastman Kodak and Windsor Theatre to require 2 
lesser quantum of business because of the use of the new 
expression ‘‘transacts business’’, dealt with venue only; 
a different clause in that Section dealt with service of 
process, as to which no diminution in the required quantum 
of business was permitted since it did not contain the new 
language. Appellee’s implication that those two cases 
authorize a stretching of the language of the Automobile 
Dealers Franchise Act to include an independent merchant 
in the words ‘‘have an agent’? is wholly unfounded. 


Indeed, in principle, the decision in Schnabel rejected 
appellee’s real contention that, somehow, the ‘‘liberal’’ 
provisions regarding venue in Section 12 of the Clayton 
‘Act are applicable to the Automobile Dealers Franchise 
Act. In that case, it was held that the provision in the 
second clause of Section 12 of the Clayton Act, permitting 
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extraterritorial service of process, had no application to 
the Automobile Dealers Franchise Act and that Congress’ 
motives in enacting not only the second clause, but also 
the first clause liberalizing the test of ‘‘doing business’? 
for venue purposes only, could not be attributed to the 
Automobile Dealers Franchise Act. The Court said: 


“It is the claim of the plaintiff that in enacting 
the Dealers’ Act it was the intent of Congress to 
permit those bringing actions under that Act to make 
use of the liberalized venue and process provisions 
provided by Section 12 of the Clayton Act. 


“The Dealers’ Act does not purport to amend the 
Clayton Act, for Section 4 of the Act specifically pro- 
vides : 


‘No provision of this Act shall repeal, modify, or 
supersede, directly or indirectly, any provision of 
the antitrust laws of the United States.’ 


“‘The Clayton Act and the Dealers’ Act are in con- 
flict on many different matters. Under the Clayton 
Act triple damages are recoverable. Under the 
Dealers’ Act only actual damages are recoverable. 
Under the Clayton Act attorneys’ fees are recoverable. 
Under the Dealers’ Act they are not recoverable. 
Under the Clayton Act the statute of limitations is 
four years. Under the Dealers’ Act the statute of 
limitations is three years. The Clayton Act makes a 
distinction between individuals and corporations in the 
matter of venue. Under the Dealers’ Act no distinc- 
tion is made between individuals and corporations on 
the matter of venue. Under the Clayton Act the venue 
in the case of corporations is where ‘an inhabitant is 
found or transacts business.’ Under the Dealers’ Act 
the venue in all cases is where the defendant resides 
or is found or has an agent. As heretofore noted, the 
Clayton Act provides for extraterritorial service. of 
process; the Dealers’ Act does not. 


“It is the view of the Court that the plain provi- 
sions of the Dealers’ Act, its legislative history and 
statutory background are all evidence of an intent on 
the part of Congress that the Act is not an addition 
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to or a supplement to the Clayton Act. As heretofore. 
noted, many of the pertinent provisions of the two 
Acts are in sharp conflict. They are noticeably in 
such conflict as to the statute of limitations, damages 
recoverable, and the recovery of attorneys’ fees. There 
is a variance between the provisions relating to venue 
and process. 


“Tt would seem especially difficult to impute to Con- 
gress an intent to make the treble damage provision. 
and attorneys’ fees provision of the Clayton Act avail- 
able to plaintiffs bringing actions under the Dealers’ 
Act when it deliberately deleted @ provision of S. 3879 
providing for double damages and recovery of at- 
torneys’ fees. It is also difficult to impute to Congress 
the intent to encompass other sections of the Clayton 
Act by the Dealers’ Act when it legislated in specific 
detail as to the subject matter of those same sections 
in the latter Act. 

“It is the view of the Court that although the 
Dealers’ Act was a part of an evolutionary program 
in the antitrust field, it was the intent of Congress 
that the rights and remedies of one bringing an action 
under the Dealers’ Act are found and contained in 
that Act, and that Act stands on its own as to those 
matters. 

“Tt is the holding of the Court that the provision in 
Clayton Act for the extraterritorial service of process 
is not available to those bringing actions under the 
Dealers’ Act.’’ 


If, as we believe, the Court was correct in holding that 
the Automobile Dealers Franchise Act does not adopt the 
Clayton Act provisions for extraterritorial service of 
process and for liberalized venue, it must follow that it 
also does not adopt any “‘liberalized’’ concept of agency 
but, on the contrary, only the traditional concept illustrated 
by Boston Medical Supply, by Riss, and by Mebco Realty 
(appellant’s main brief, pp. 20-23). 


Since appellee places reliance on Section 12 of the 
Clayton Act, it is noteworthy that under Eastman Kodak 
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and subsequent cases, the lesser quantum of business re- 
quired to satisfy the venue clause would not satisfy the 
service of process clause, which is still governed by tradi- 
tional concepts of ‘‘doing business through agents’’. 
United States v. Scophony Corporation (1948), 333 U.S. 
795, 809. 


As already demonstrated, however, under any test of 
agency, liberal or traditional, this distributor was in no 
sense appellant’s agent. 


CONCLUSION 


For the reasons stated in the main brief and herein, 
it is respectfully submitted that the order of the Court 
below should: be reversed. 
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